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ABSTRACT 

An industrial design" is a model or pattern to be multiplied by industrial process. It is the mould or the 

mould design and not the article produced that is the design to be registered. Under the Law, not all 

industrial designs are registrable, hence there are registrable and non registrable Designs. Industrial 

design is registrable if it is new and not contrary to public order and morality. Going through available 

literature, statute and case law it is clear that the administration of industrial designs of which 

registration is part of, involves two principal officers who may not be experts in industrial designs 

Law. They are appointed by the executive arm of the government with out requirement of specialized 

qualification. It is my recommendation that experts be appointed to administer industrial designs for 

effectiveness and efficiency and the Law should provide for the specialised and accurate qualification. 
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1.0 INTRODUCTION 

Industrial design is one of the subjects of Intellectual Property Law and an industrial property 

regulated by Law. It is any combination of lines or colours or both and any three-dimensional form. 

The protection given by Law to industrial design is in recognition of astatic appeal to consumers of 

products. Not every industrial design is registrable, it may be registrable or non registrable, hence the 

law has stipulated the registrable industrial designs and the requirement for registration.   

Notably the processing of the application and the registration of industrial is the responsibility of the 

Registrar of Patent and Designs under the supervision, guidance and direction of the Minister charged 

with the responsibility of industrial design. Consequently, industrial design is principally administered 

by the Registrar and the Minister. Hence this paper looks at the registrable and non registrable 

designs, principal officers involved in the administration of industrial. Design proprietorship and 

rights conferred.  

 

2.0 Nature of Industrial Designs 

Design is the external appearance of an article, including its shape, configuration, pattern or 

ornament.1  A design is an aspect of or features applied to an article; it is not the article itself.2  In 

Intellectual Property Law, the word design has a restricted meaning.  In legal terms, a design is 

defined by reference to the provisions applicable to either the registered design or the design right as 

appropriate.3 

Designs may be for functional articles such as can-opener, shoe, a tool box, a container for frozen 

food or an exhaust pipe for a car.  Articles which are functional in nature are generally but not 

exhaustively, in the province of the design right.  Alternatively, a design may relate to decorative 

articles or decorative features such as an attractive table lamp, an item of mass-produced furniture or  

_________________ 
1 E A Martin and J Law,, Oxford Dictionary of Law (Oxford:  Oxford University Press, 2006)  161. 
2 Clarke’s Designs (1896) 13 RPC 351. 
3 D. I. Bainbridge, op cit, 453. 

International Journal of Innovative Social Sciences & Humanities Research 12(2):149-156, April-June, 2024 

     © SEAHI PUBLICATIONS, 2024          www.seahipublications.org                ISSN: 2354-2926    

 

 

http://www.seahipublications.org/


150 
 

a pattern applied to porcelain or pottery.  Visually attractive designs which are intended to appeal to the 

eye fall within the scope of registered designs.4 

Industrial Design under the Patents and Designs Act5 is; 

any combination of lines or colours or both and any three dimensional form, 

whether or not associated with colours, if it is intended by the creator to be used 

as a model or pattern to be multiplied by industrial process and is not intended 

solely to obtain a technical result. 

 

The Court of Appeal in Nigerian breweries plc v. Pabod Breweries Ltd & Anor6 held that in a community 

reading of the definition of Section 12 of the Act, "an industrial design" is a model or pattern to be 

multiplied by industrial process, namely the mould. Bottles do not multiply itself, but the mould. It is also 

not the "drawings" of the bottle, but the mould design is what is to be registered for the purpose of 

protection under Section 19 of the Act. 

On the nature of an Industrial Design  the Supreme Court in Uzokwe V. Densy Ind. (Nig) Ltd & Anor7 

stated that the nature of an industrial design is described in Section 12 of the Act as, “Any combination of 

lines or colours or both, and any three dimensional form, whether or not associated with colours, is an 

industrial design if it is intended by the creator to be used as a model or pattern to be multiplied by 

industrial process and is not intended solely to obtain a technical result”.  

In continuation, the Supreme Court stated that from the above, it will be seen that to be registrable, an 

industrial design must come within the meaning of the expression "designs" in Section 12 of the Act 

whether or not associated with colours that is an industrial design.  

What actually constitutes the design is that particular combination and arrangement of lines which give 

such features. It is therefore important in a case where the newness of a design is in dispute, as in this case, 

the design claimed to be infringed and the infringing design should be put side by side to enable the court 

to compare and determine whether they are basically the same or whether there are fundamental 

differences in the shape and pattern of the lines. See also Ajibowo & Co. Ltd. v. Western Textile Mills Ltd. 

(1976) 7 SC. 97.  

It can be surmised from the foregoing that industrial designs are features of shapes, configuration, pattern 

or ornament applied to any article by an industrial process, being features which in the finished article 

appeal to, and are judged by the eye. 

 

3.0 Registrable Designs  

An industrial design must be registered before the proprietor of the design can benefit from the protection 

granted under the law.  It is not every industrial design that is registrable.  Hence, the discourse on 

registrable and non-registrable designs. 

3.1 When an Industrial Design will be Deemed Registrable  
Strictly speaking, for a design to be registrable, it must be new.  This means that it must not have been 

previously registered or published prior to the date of application for registration.  It must not also be 

contrary to public order or morality.  Hence, the Act8 provides that; 

Subject to this section, an industrial design is registrable if -     

(a) it is new; and  

(b) it is not contrary to public order and morality. 

 

(a)     An Industrial Design Must Be New 

Newness of an industrial design is a condition precedent for registerability.  In Sunday Uzokwe  v  Densy 

Industries (Nig) Ltd & Anor9 the issue that came up for determination was whether the design (No. 4464) 

was new at the time it was registered, in compliance with the requirements of section 13(1)(a) of the Patent 

and Designs Act.  The case of the appellant was that at the time he registered the design in March 1991, 

that it was a new design he created.  He then started the production of  

______________ 
4 Ibid 
5 Op cit, s. 12. 
6 (2010) LPELR-4609(CA)  (Pp. 40-41. 
7  (2002) LPELR-3456(SC) 
8 Patents and Designs Act, Cap P2 of the Laws of the Federation of Nigeria  2004, s. 13(1).  
9 (2002) MJSC 37; Jules  v Ajani  (1980) 3 – 7 SC 108;  Ajide  v  Kelani [1985] 3 NWLR (pt. 48) 265.  
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plastic containers after the registration of the design and discovered shortly after the registration that 

his right had been infringed by the respondent. 

The 1st respondent however averred that the design was not new and that the appellant was in fact not 

the creator of the design.  He further stated that it was a common design which was available in the 

market and which had been produced before the registration of the appellant’s design.  The second 

respondent also denied newness of the design.  The learned trial judge found in favour of the 

appellant.  The respondent, dissatisfied appealed to the Court of Appeal, which appeal was successful. 

Dissatisfied the appellant appealed to the Supreme Court.  The Supreme Court per Ogwuegbu JSC 

held thus; 

… A claim for an infringement of rights in design cannot be sustained, 

merely because the infringing product is similar to that of the plaintiff.  

More is required from plaintiff bearing in mind the provisions of section 1 

of the Act.  The earlier observation of the learned trial judge that owing to 

the absence of the design for exhibit ‘5’ he could not compare exhibit ‘2’ 

and ‘5’ is sound, but he derailed when he proceeded to compare finished 

products as against the designs from which they were produced. 

 

Suffice it to say, that in order to establish that a design is new or not under section 13(1)(a) of the Act, 

the old design that is alleged to exist and the new one should be put side by side to enable the court to 

determine whether there is a fundamental difference between the two designs. There are however, 

certain conditions which must still be fulfilled before a design can be said to be new.   Hence, the 

Act10 provides that;    

An industrial design is not new if, before the date of application for 

registration, it has been made available to the public anywhere and at any 

time by means of description, use or in any other way, unless it is shown to 

the satisfaction of the registrar that the creator of the design could not have 

known that it had been made so available. 

 

However, the above statutory provision has an exception thus: 

An industrial design shall not be deemed to have been made available to the 

public solely by reason of the fact that within the period of six months 

preceding the filing of the application for registration the creator has 

exhibited it in an official or officially recognized exhibition.11 

 

Apart from the above exception, publication of the design will also invalidate newness or originality 

and render the design unregistrable.  When will an industrial design be deemed to have been 

published?  Russel Clerk12 writing on the meaning of publication states that: 

Broadly speaking, there is publication if the design has been disclosed to the 

public as opposed to being kept secret.  … It is not ofcourse necessary that 

every member of the public should possess the knowledge.  It is sufficient 

and there will be publication if the knowledge was either 

(i) available to members of the public; or  

(ii) actually infact shown and disclosed to some individual members of the 

public who are under no obligation to keep it secret. 

 

Still on the issue of newness, the Act additionally provides that an industrial design is not new merely 

because it differs in minor or inessential ways from an earlier design or concerns a type of product 

other than the type with which an earlier design is concerned.13 Having established that a  

___________________________ 
10 Patent and Designs Act, op  cit, s. 13(3). 
11 Ibid, s. 13(4).  
12 R  Clerk, Copyright in Industrial Designs (4th edn, pp. 41 – 44) cited in F O Babafemi, Intellectual  

    Property : The Law and Practice of  Copyright, Trade Marks, Patents and Industrial Designs (Ibadan: 

    Justinian Books Ltd, 2006) p. 422. 
13 Patent sand Designs act, s. 13(5). 
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design is new and original, there is still another condition which must be fulfilled before a design is 

registrable. 

 (b)     An Industrial Design shall not be Contrary to Public Order or  Morality 

As has been stated earlier in this work, public order or morality is deemed to cover such matters as 

good government, the adminstration of justice, public services, national economic policy and proper 

interest of the state or society. Accordingly, an industrial design must not run contrary to the above 

stated objectives.  

 

3.2 Requirements and Procedure for Registration 

An application for registration is made by the statutory creator to the Registrar, which shall contain: 

1. Request for registration of the said design. 

2. Applicants full name and address. If the address is outside Nigeria, an address for service in Nigeria 

3. A specimen of the design or photographic or graphic representation with any printing block or other 

means of reproduction. 

4. An indication of the kind of product for which the design will be used and any other matter as may 

be prescribed.14 

The application shall be accompanied by a prescribed fee, a declaration signed by the true creator if 

need be, and a signed power of attorney if the application is made by an agent.15  

After all the required particulars have been duly filed, the Registrar then proceeds to examine the 

application, which power is restricted to procedural and not substantive issues, except rejecting 

application which offends public order and morality.16 The Registrar being satisfied that the 

application complied with the Law, register the industrial design and issues certificate of registration 

to the applicant.17 And thereafter publishes a notification of the registration.   

 

4.0 Principal Officers Involved in the Administration of Industrial Designs 

There is an effective administrative machinery for the practice of industrial designs in Nigeria. The 

two principal officers involved in this administration of industrial designs are the Minister charged 

with the responsibility of industrial designs - the Minister of Trade and Industry and the Registrar of 

Patent and Designs. 

 

4.1 Minister Charged with the Responsibility of Industrial Designs 

The Minister of Trade and Industry is charged with the responsibility of industrial designs, whose 

powers and duties are as follows: 

1. The minister may make rules –  

a) Prescribing anything requiring to be prescribed for the purposes of this, including 

summary forms of notification of the grant of a patent and the registration of a design, 

and classification of products to which designs relate. 

b) Regulating the manner in which the Registrar shall maintain and make entries in the 

register. 

c) Containing such administrative or procedural provisions as appear to him to be necessary 

or expedient in order to facilitate the operation of this Act.  

See S. 30(1) of the Patent and Designs Act (PDA).18 

2. The minister with the approval of the President of Nigeria may make rules establishing 

schemes to encourage inventive activity, and any such scheme may include the provision for 

the payment of grants to persons who have discovered or perfected, or appear to have 

reasonable prospects of discovering or perfecting important inventions which cannot be 

further developed for financial reasons. S. 30(2) of PDA19. 

_____________________ 
14 Ibid S.15(1)(a) 
15 Ibid S.15(1)(b) 
16 Ibid S. 16(1);  A O Oyewunmi, Intellectual Property Law( Lagos: University of Lagos Press and Bookshop 

Ltd 2015) 215 
17 Ibid 
18 Cap P2 Laws of the Federation of Nigeria (LFN) 2004 
19 Cap P2 LFN 2004 
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In addition to the minister’s powers to make rules as above, he can also: 

a.  If he is satisfied that it is in the interest of Nigeria and its economic development make an 

order in the Federal Gazette providing that contractual licenses involving payment of 

royalties outside Nigeria, be invalid without the approval of such authority specified in the 

order.  

S. 23(6)20 

b. He may also direct the Registrar to publish a journal known as Patents and Designs Journal 

with required content as specified under PDA.21 

c. He may declare by order in the Federal Gazette that any country specified in the order is a 

convention country in line with the treaty, convention or other international instruments to 

which Nigeria is a party.22 

 

4.2 The Registrar of Patent and Designs 

The Registrar of Patents and Designs, acts under the control and direction of the minister23. He is 

appointed by the Federal Civil Service Commission.24 

 

4.3 Powers and Duties of the Registrar 

The powers and duties of the Registrar are as follows: 

1. Receiving and processing of applications for registration of industrial designs.25 

2. Examining such applications as to their conformity with relevant sections of PDA.26 

3. Registering where industrial design application has satisfied the statutory requirements.27  

4. Recording where the application has satisfied the statutory requirement of claim for foreign 

priority, the foreign priority shall be recorded in the register.28 

5. Registration is done by issuance of Registration certificate to the applicant.29 

6. Causing to be published a notification of the details of the Registration.30 

7. Maintenance of the Register of industrial designs.31 

8. Correction of any clerical error in any entry in the register.32 

9. Receiving and considering an application from an applicant for registration or the registered 

properties of a design. 

10. Publish the patents and designs journals if the minister so directs.33  

11. Receiving and considering the application for nullity34 and renunciation35 of registered 

design.  

 

5.0 Designs Proprietorship  

The right to the registration of an industrial design like patent is not vested in the true creator of the 

design.  Rather, such a right is vested in the statutory creator, that is, the person who, whether or not 

he is the true creator, is the first to file, an application for the registration of the design.  Persons 

whom the design have been assigned and persons who employ or commission others to create a 

design also have the legal right to register their titles. 

__________________________ 
20 Patent and Designs Act Cap P2 LFN 2004 
21 28 (6) Ibid 
22 27(1) –(4) Ibid 
23 Ss. 30 and 28 Ibid 
24 S.28(1) Ibid 
25 S. 15(1) Ibid 
26 S. 16(1) Ibid 
27 S. 16(2) 
28 Ibid 
29 S. 17(1) Ibid  
30 S. 17(3) Ibid 
31 S. 17(2) Ibid 
32 Ibid s. 28(2) 
33 S. 28 (6) Ibid 
34 S. 22(2)(a) Ibid 
35 S. 21 Ibid 

Nwogu  ….. Int. J.  Innovative Soc. Sc. & Hum. Res. 12 (2):149-156, 2024  



154 
 

Consequently, the relevant provisions of the statute provide a guide as to the persons who may apply 

to register an industrial design.  The Patent and Designs Act36 provides that: 

The right to the registration of an industrial design shall be vested in the 

statutory creator, that is to say, the person who, whether or not he is the true 

creator, is the first to file or validly to claim a foreign priority, for an 

application for registration of the design. 

 

In protection of the true creator, the Act provides that the true creator is entitled to be named as such 

in the register and that this entitlement cannot be modified by contract.37  In my view, the above 

provisions of “first to file a claim obtains a right to register the designs” seem to leave room for fraud.  

But the Act in its wisdom adequately protects the true creator, without leaving room for fraud thus: 

If the essential elements of an application for the registration of an industrial 

design have been obtained by the purported application from the creation of 

another person without the consent of that other person, both to the 

obtaining of those essential elements and to the filing of the application, all 

rights in the application and in any consequent registration shall be deemed 

to be transferred to that other person.38 

 
The Act further provides that where an industrial design is created in the course of employment or in the 

execution of a contract for the performance of specific work, the ownership of the design shall be vested in 

the employer, or as the case may be, in the person who commissioned the work.39  

Provided that where the creator is an employee, then if his contract of employment does not require him to 

exercise any creative activity but he has in creating the design used data or means that his employment has 

put at his disposal –  

(a) he shall be entitled to fair remuneration taking into account his salary and the importance of the 

design which he has created; and  

(b) the entitlement in question is not modifiable by contract and may be enforced by civil 

proceeding.40 

 

In my humble submission, the reward as stated above should be an agreed percentage between the 

employer and the employee of the annual profits accruing from the created design. 

The statute also provides for assignment of design and granting of contractual licence: A person’s right in 

an application for the registration of a design, and a person’s right in a registered design may be assigned.41  

Apart from assignment, such rights may also be transferred by succession or held in joint ownership.42  An 

assignment under this Act must be in writing, signed by the parties.43  Such an assignment shall have no 

effect unless it has been registered and the prescribed fee paid.44 

Contractual licence may also be granted by a design owner to any person to exploit the design.  However, 

as provided in patent, a design owner may by a written contract signed by the parties grant a licence to any 

person to exploit the relevant design;45 and in the absence of any provision to the contrary in the contract, 

the licensee shall be entitled to do anywhere in Nigeria in relation to the patent or design any of the acts 

mentioned in section 19 of the Act.46  The Act further provides that where this licence is granted, the 

licence shall be registered, and shall be of no effect to third parties until registration is effected and the 

prescribed fee paid.47 
_______________________________ 

36 Ibid, s. 14(1). 
37 Ibid, s. 14(2). 
38 Ibid, s. 14(3). 
39 Ibid, s. 14(4). 
40 Ibid 
41 Ibid, s. 24(1). 
42 Ibid 
43 Ibid, s. 24(2).  
44 Ibid, s. 24(3). 
45 Ibid, s. 23(1)(a). 
46 Ibid, s. 23(1)(b). 
47 Ibid, s. 23(2)(a). 
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5.1 Rights Conferred Upon the Proprietor of an Industrial Design 

When an industrial design is registered, the Act48 confers upon the registered owner the right to 

preclude any other person from doing any of the following Acts –  

(a) reproducing the design in the manufacture of a product; 

(b) importing, selling or utilizing for commercial purposes a product reproducing the design; and  

(c) holding such a product for the purpose of selling it or of utilizing it for commercial purposes. 

The reproduction will still be deemed to be unlawful even if it differs only in minor or in essential 

ways from the design.49   The reproduction will still be unlawful even if it concerns a type of product 

different from the type with which the design is concerned.50 

Nevertheless, the right conferred above extends only to acts done for commercial or industrial 

purposes and shall not extend to acts done in respect of a product incorporating a registered industrial 

design after the product has been lawfully sold in Nigeria.51  

 

6.0 Duration and Renewal of Registered Design  

The registration of industrial design shall be effective in the first instance for five years from the date 

of the application for registration.52   This may be renewed on the payment of prescribed fee, for two 

consecutive periods of five years.53 

It then follows from the statutory provision above that the duration of industrial design is only 15 

years.  This duration, in my opinion is abyssimally short and will consequently discourage creators 

from creating new designs.  For the exclusive right of the designer to last for just fifteen years is 

ridiculous.  It is my view that the duration of industrial design should last for the creator’s life time or 

at least 50 years from the date of registering the design. 

Nevertheless, the renewal fee must be paid within 12 months, immediately preceding the renewal 

period to which it relates.54  It is worthy of note that the period will be allowed for the payment of the 

fee and, if the fee and any prescribed surcharge are paid within the period, the above statutory 

provision on renewal will be deemed to have been complied with.55  

 

7.0 Jurisdiction of Court in Patents and Industrial Designs  

The jurisdiction to hear and dispose of legal proceedings under the Patents and Designs Act is vested 

in the Federal High Court.56  Due, however, to the rather technical and specialised nature of this rubric 

of the law, the Act provides that the court, which is hearing proceedings under the Act, may sit with 

and be advised by two assessors who have expert knowledge on technological or economic matter.57   

The Chief Judge of the Federal High Court may make rules of court for the regulation of legal 

proceedings under this Act, if he thinks it necessary to do so.58   

In Microsoft Corporation  v Franike Associates Ltd,59 the Court of Appeal, Lagos Division held that 

by virtue of section 251 of the Constitution of the Federal Republic of Nigeria, 1999 that the Federal 

High Court has exclusive jurisdiction in civil causes and matters relating to copyright, patent, 

industrial designs, trade marks and passing-off. 

 

_______________________ 
48 Ibid, s. 19(1)(a) – (c). 
49 Ibid, s. 19(2). 
50 Ibid 
51 Ibid, s. 19(3). 
52 Ibid, s. 20(1)(a). 
53 Ibid, s. 20(1)(b). 
54 Ibid, s. 20(2). 
55 Ibid, s. 20(2)(a) and (b). 
56 Ibid, s. 26(1). 
57 Ibid, s. 26(2). 
58 Ibid, s. 26(3). 
59 [2012] 3 NWLR (pt 1287) 321. 
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8.0 CONCLUSION 

In the administration of industrial design two major principal officers are involved, who are the 

Minister and the Registrar who are both appointed. The minister appointed by the President of the 

Federal Republic of Nigeria and the Registrar appointed by the Federal Civil Service Commission. An 

application for registration of industrial design is made by the statutory creator, which is registered 

only when it is new and not contrary to public order or morality. There is no provision under the 

Industrial Designs Law for full digitization of the Registry.  

 

9.0 RECOMMENDATION 

The following recommendations are made: 

1. There should be establishment of an industrial designs Commission for the administration of 

industrial Designs for better efficiency. 

2. The Law should be amended to provide for the appointment of qualified personnel- There 

should be specialised qualification that is required for any person to be appointed as a 

Registrar so as to be able to look at substantive issues when processing the application for 

registration, he should be an expert in industrial designs. Other workers in the commission 

should also be experts. 

3. There should be full digitization of industrial designs records and database, unlike what is 

obtainable now, where some records cannot be accessed online. 
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