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ABSTRACT

This paper focuses on human rights approach to environmental protection in Nigeria, with a view to
analyzing the relationship between the two concepts. The central focus of this paper is imminent due to
the fact that human rights play an important role in every society and they are moral minimums that
protect human beings’ entitlement to the necessary condition for a life consistent with human dignity.
These rights are well established both at national and international levels, the protection of which is
regulated by appropriate legal framework. The major obstacle to the realization of these rights can be
attributed to the environment, which attention was not given to when establishing the rights even at the
promulgation of the Universal Declaration of Human Rights. In an attempt to uncover the relationship
between human right and environmental protection, rights-based approach was adopted and the paper
adopts doctrinal methodology and the analysis is descriptive in nature. The paper observed that the
provisions of Chapter Il of the 1999 Constitution to which rights to protected environment belongs
became a challenge as far as environmental protection is concerned in Nigeria. It further observed that
most environmental legislation in Nigeria aids human rights violation due to negligible punishment
imposes on violators of such acts. The paper therefore recommends among others that the provision of
Chapter 11 of the 1999 Constitution be made justiciable to enable environmental protection in the same
page with human rights. Also, provisions relating to penalties in environmental legislation be amended to
provide for more severe penalties to avoid violation. Our Judges should favour broader interpretation of
fundamental rights to include environmental protection policy.
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INTRODUCTION

This paper focuses on human rights approach to environmental protection in Nigeria, with a view to
analyzing the relationship between the two concepts. The central focus of this paper is imminent due to
the fact that human rights play an important role in every society and they are moral minimums that
protect human beings’ entitlement to the necessary condition for a life consistent with human dignity.
Human rights are rights that exist for every human being for the simple fact of humanity* and for
recognition of the inherent dignity and of the equal inalienable rights of all human family which is said to
be the foundation of freedom, justice, and peace in the world.”

These rights are well established both at national and international levels, the protection of which is
regulated by appropriate legal framework. The major obstacle to the realization of these rights can be
attributed to the environment, which attention was not given to when establishing the rights even at the

1J.H. Millerova, “Human Rights Approaches to Environmental Protection at the International Level and their Application in the
Czech Republic”. Available at
https://www.acadnoemia.edu/peop le/search?ut f8=%E2%9C%93&g=environmental+protection+in+nigeria visited on 22" June,
2018.

preamble, Universal Declaration of Human Rights, 1948, available on http ://www.un.org/en/universal-declaration-human-rights/
accessed on 3" May, 2018.
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promulgation of the Universal Declaration of Human Rights.® Until the late 1960’s, the United Nations
General Assembly (UNGA\) first recognized the relationship between human rights and the environment.*
In 1972, the direct relationship between the environment and rights to life was recognized by the United
Nations Conference on Human Environment. The Stockholm Declaration of 1972 established a further
foundation for linking human rights and environmental protection, declaring that ‘man has the
fundamental right to freedom, equality and adequate conditions of life, in an environment of a quality that
permits a life of dignity and well-being’.’

In an attempt to uncover the relationship between human right and environmental protection, rights-based
approach was adopted,® because human rights perspective provides certain benefits for environmental
protection, among which are; the indication of how environmental harm can and does interfere with the
values that human rights are designed to protect. A human right law guide and clarifies the government’s
obligations in respect of environmental protection and provides both procedural and substantive
obligations to pursue environmental policy.’

To establish the relationship between human rights and environmental protection, a measuring scale was
made so as to clearly indicate the relationship in a kind of two sides of a coin to which one complements
the other. From human rights perspective, it is evident that human rights can only be attainable in a
protected environment, on one side. On the other side, for environmental protection to be achieved certain
rights must be incorporated and these include right to information, right to access to justice and right to
participation in decision-making process.

Therefore, human rights cannot be secured in a degraded or polluted environment. Some fundamental
rights are threatened by soil degradation and deforestation and by exposures to toxic chemicals, hazardous
wastes and contaminated drinking water, (to mention but few) as such, environmental conditions clearly
help to determine the extent to which people enjoy their basic rights to life, health, adequate food and
housing, and traditional livelihood and culture.

It is time to recognize that those who pollute or destroy the natural environment are not just committing a
crime against nature, but are violating human rights as well.*Thus, there is a growing sense that the goal
of realizing human rights necessarily entails protecting the environment.*The growing awareness of the
breadth and depth of the environmental crisis can be seen in increasing recourse to human rights.™
Viewing environmental protection as a human rights obligation has the potential to promote policy
coherence and legitimacy while also strengthening environmental protection.**

In Nigeria, the importance of this relationship between human rights and environmental protection is
eminent looking at how the environmental degradation affects human rights. Pertinent to this, the use of
right-based approach will enhance not only the protection of the environment but will also ensure human
rights protection.

33aid the Special Rapporteur on human rights and the environment, Mr. John Knox commenting on the importance of human
right approach to environmental protection, available on https:/www.youtube.com/watch?v=Yi9XfXhQoeE accessed on 2"
May, 2018.

4 D. Herve, “environment and Human Right” visited at
https:/www.youtube.com/watch?v=fqgkCFdCIbYw&t=0s&list=L L S63dOIQbHfORWJIAszGUN4A&index=6 accessed on 3
March, 2018.

®Principle 1 of the Stockholm Declaration 1972.

®L. Bridget, (2012)” Environmental Rights or a Right to the Environment? Exploring the Nexus Between Human Rights And
Environmental Protection, Macquarie Journal of International and Comparative Environmental Law, 8(1), pp. 36-47. Available
at http ://eprints.qut.edu.au/53993/ visited on 22" June, 2018.

7 Although it is not expressly provided for under the Universal Declaration of Human Rights, by wider interpretation of the
rights, includes environmental elements.

8 Klaus Toep fer, “Executive Director of the United Nations Environment Programme Statement to the 57th Session of the
Commission on Human Rights, 20017, available at http:/www.asiapacificforum.net, accessed on 19" May, 2018.

° R. Braptspies, “Do weneed a right to a healthy environment?” Santa Clara Journal of International Law (2015)

Vol. 13, Issue 1 Article 3. Available at: http://digitalcommons.law.scu.edu/scujil/vol13/iss1/3 accessed on 30th March, 2018.
¥ K Antonand D. L Shelton, “Environmental Protection and Human Rights” (2011) available at
www.cambridge.org/9780521747103, accessed on 6th May, 2018.

11 R, Braptspies, op cit.
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Human Rights and Environmental issues

The essence of human rights is to promote and protect human lives and one of the impediments of this
aim is that human rights cannot be enjoyed in a degraded environment. There also seems to be a common
perception that a human rights-based approach to environmental problems can yield practical benefits for
both human right and environmental protection.*?

Environmental protection should be incorporated into human rights agenda as both are interrelated,
interconnected and interdependent.”® The aim of human rights can only be attained in a protected
environment free from pollution and other related activities which tend to degrade the environment and
end up violating human rights. Therefore, the environmental protection requires certain obligation and
rights for its fulfillment.

In Nigeria, the discourse regarding the relationship between human rights and environmental protection
centered on the constitutional provision of environmental protection which has not been given adequate
care it deserves. This is because it is captured for under chapter Il of the Constitution of the Federal
Republic of Nigeria 1999 (as amended) and therefore making it non-justiciable, although the judges of
recent extended the interpretation of right to life to include damage caused to environment.** However,
lack of an express provision generates a lot of controversies particularly on imminent danger posed by
environmental pollution in Nigeria. This requires a solution by making the environmental protection
rights justiciable, which can be achieved using right-based approach.

Therefore, the aim of this paper is to make a novel contribution to the body of existing literature in human
rights and environmental protection in Nigeria. This can be achieved through highlighting the relationship
between the two concepts. Therefore, the major driving force of this research is to analyze human right
approach to environmental protection in Nigeria.

RESEARCH METHODOLOGY

The paper is concerned with human right approach to environmental protection in Nigeria with a view to
analyzing the relationship between the two concepts. In this regard, the paper adopts a doctrinal research
methodology and the analysis is descriptive in nature. Doctrinal methodology is otherwise known as
library-based research which is characterized by the study of legal text and for this reason; it is often
described colloquially as “black-letter law”." Doctrinal methodology, therefore, is concerned with the
formulation of legal doctrines through the analysis of legal rules. These legal rules are to be found within
statutes and cases (the primary sources of the law) but it is important to alppreciate that they cannot, in
themselves, provide a complete statement of the law in any given situation.'® The secondary sources are
important in that they point the searcher to primary sources of the law and they further reveal current
development in the respective area of the law."’

REVIEW OF EXISTING LITERATURE

It is imperative to state that materials on this area are relatively scanty, particularly textbooks, the
available literature are mostly internet based. This is so because the area is though important but
emerging. Literatures on the area constitute great importance to this research and review of the following
literatures is imminent.

12 . Bridget, op cit.

13D, Herve, op cit.

14 0. Adejonwo-Osho ‘the evolution of human rights approaches to environmental protection in Nigeria® available at
http ://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1013&context=sdlp last visited on 29 march 2018.

15p, Chynoweth, ‘Legal Research In the Built Environment: A Methodological Framework’ (2008) available on
?Gttp://usir.salford.ac.uk/12467/1/quaI research.pdf, accessed on 27th June, 2018.

Ibid
7 1bid
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Pathak'® examined the human right approach to environmental protection at international level and India
in particular by analyzing the linkage between human right and human right at international parlance in
two ways; either to look at existing international human right laws in order to examine whether it
provides environmental rights; or to study environmental law and look for the human rights in it. The
author commends the Indian judiciary in putting the issues of environmental degradation in the
framework of human rights to provide remedies to the victim of environmental harm.

The author concluded that whatever perspective one adopts regarding the link between human rights and
the environment, it is clear that failure to preserve a healthy environment has a clear and even increasing
effect on the enjoyment of human rights. This work is relevant to this research because author highlighted
the substantive obligations indicating the linkage between human rights and environmental protection.
The author did not relate procedural obligations regarding the linkage and the emphasis was on Indian
situation. This research intends to remedy this limitation by focusing on Nigeria’s situation.

Maidin and Abdulkadir® examined the effect of environmental degradation to the enjoyment of
guaranteed rights. The author’s evaluation was on the effect of multinational companies in Nigeria on
environmental degradation. The paper analyses both legal and institutional framework in relation to the
environmental protection. This work is relevant to this research because it analyses the importance of
environmental protection to guaranteed rights the author’s emphasis was on substantive obligations of
environmental protection and leaving the procedural obligations untouched, therefore this create a gap
that this research intends to cover by analyzing both the procedural and substantive obligations in
environmental protection using human rights dimension.

Amechi® examined environmental protection in Africa, highlighting the development process of
environmental protection in Africa prior to colonization. He asserts that the effect of unprotected
environment to people leads to environmental degradation and this expose people to poverty. The author
concludes that apart from the importance of protecting the environment, it will assist in boosting the
socio-economic development of the society and reduce poverty. He also added that the Africa’s attempt to
protect the environment was overtly anthropocentric, however, he failed to highlight the relationship
between human rights and environmental protection and this research intends to fill in this gap.
Adejonwo-Osho®* examined the evolution of human right approaches to environmental protection in
Nigeria. In an attempt to connect human right to environment, the author highlighted that the first
generation rights like right to life has made a definite contribution to global environmental protection.

The author emphasized that the connection between human rights and environmental protection is
undisputable in environmental jurisprudence. The author did focus on gas flaring related cases despite the
title of the paper.

The author concluded that although the right to a clean environment has not been recognized as one of the
generation rights. Human rights has been strengthened by the incorporation of environmental rights
protection and concerns, by providing victims of environmental degradation a route to court to protect
their rights. Although the work is relevant to this research, it failed to analyze the legal regime of human
rights and the environmental protection in Nigeria. This research is out to remedy such limitation.
Bhardwaj’* analyses the three main points of view about the connection between human rights and the
environmental protection. The first view considers environmental protection as a pre-condition for the
enjoyment of human rights; the second considers some human rights essential for environmental decision
making; and the third considers some rights (such as right to a safe and healthy environment) as an

18p pathak, “Human Rights Approach To Environmental Protection” available at http ://www.ssrm.com/link/OIDA-Intl-Journal-
Sustainable-Dev.html Accessed on 03 March, 2018.

1% A Maidinand A.B Abdulkadir , “A Research For PropsingIncorporation of Environmental Human Rights Principles to Foster
Environmental Protection In Nigeria” available at http://ssrn.com/abstract=1986163 accessed on 25 march, 2018.

2 E P Amechi, “Linking Environmental Protection and Poverty Reduction in Africa: An Analysis of the Regional Legal
Responses to Environmental Protection” available at http :/lead-journal.org/content/10112.pdf, accessed on 4™ March, 2018.
21 0. Adejonwo-Osho, op cit.

22y, Bhardawaj , ‘Human Rights in relation to Environmental Protection (A Global Issue)’ 2013, Vol. -1, scholarly research
journal for humanity Science and english language available atwww.srjis.com last visited 5" February, 2018.
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independent rights. The author concluded that the human right framework draws attention to the
importance of addressing environmental and development policies measured by overall human rights
objectives. This work is relevant to this research particularly the different views regarding the connection
between human rights and environmental protection. There is a gap created by the author as it failed to
look at the connection from environmental protection and how it affects human rights. This research
intends to fill the said gap by analyzing the procedural rights relating to environmental protection.

Musa and Bappah,?® in analyzing the relationship between human right and the environment, argued that
environmental degradation constitute another form of human rights violation. The authors made reference
to oil production in Nigeria and how that had severe environmental and human rights consequences for
the indigenous people who inhabit the surrounding areas of oil extraction. This paper is indeed relevant to
this research having discussed fundamentally the relationship between human rights and environment in
Nigeria. However, the authors while looking at the challenges of environmental rights in Nigeria, they
only focused on oil production and gas flaring and leaving other field of environmental degradation
untouched. This research is out to remedy such limitation by analyzing other field of environmental
degradation in Nigeria.

Glazebrook*“attempted to look at the link between human right and the environment by analyzing the
right to an environment of a particular kind by declaring that there is no explicit right to environmental
quality neither in the Universal Declaration on Human Rights (1948) nor in the International Covenant on
Civil and Political Rights.

The author is of the view that one of the main difficulties in ascertaining right to an environment of a
particular kind is that the right to environment has become intermingled with the right to developthe so-
called “Third generation right” with consequent uncertainty as to its existence as a stand-alone right. He
further argued that environmental procedural rights enjoy greater support than any substantive
environmental rights because the procedural rights are characterized as a refinement of established
political or civil rights. The author analyses the existing human rights to cover the environment as he
considers the expansion of the meaning of right to life which is a non-derogable right.

In striking a balance as to the need for a right to a quality environment, the author highlighted both
argument for and against the right to a quality environment and concluded that recognizing right to an
environment of a particular kind is essential but the region should start with a right to the environment
before moving to right of particular kind. This work is relevant to this research in that it addresses crucial
issues in the area of human rights and environmental protection. However, the work focuses on areas
other than Nigeria and this research intends to fill the gap in this regard.

Having outlined the foundational structure for this paper, it is clear from the literature reviewed that at
one point or the other, the concept of human right approach to environmental protection is not adequately
addressed particularly in Nigerian context. In this regard, this research intends to look at the human right
approach to environmental protection in Nigeria by analyzing the effect of environmental harm to the
realization of human rights and the incorporation of rights that will enhance the protection of the
environment. This can be achieved through assessment of legal framework of human rights and
environmental protection in Nigeria.

Legal Framework of Human Rights and Environmental Protection in Nigeria

This sub-section discusses the legal regime of Human rights and Environmental protection in Nigeria and
in so doing; it examines relevant legislation on human right and environmental protection in Nigeria. The
main purpose of these legislations is for the well-being of Nigerians, respect for humanity and life
enjoyment in a protected environment. Human right and environmental protection as a concept

28 A. Musaand H.Y Bappah, “Issues and Challenges on Environmental Rights: the Nigerian Experience (2014). American
International journal of social science Vol.3, no. 5, accessed on 3 January, 2018.

243, Glazebrook : “Human Rights and the Environment” (2009) 40 VUWLR, available at
https://www.victoria.ac.nz/law/research/p ublications/vuwlIr/prev-issues/vol-40-1/human-rights-enviro-glazebrook.p df,accessed
14™ March, 2018,
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presuppose the relationship between human rights and environmental protection owing to the fact that
human rights cannot be achieved in a degraded environment and the protection of the environment aimed
at attaining human rights protection.

The sub-section further analyses such relevant legislation in order to know the extent to which such
legislation promote the protection of human rights and the environment in Nigeria.

Constitution of the Federal Republic of Nigeria 1999(as amended)
The Constitution of the Federal Republic of Nigeria 1999 (as amended) (1999 Constitution) is the basic
principle and law of a nation that determines the powers and duties of the government and guarantees
certain rights to the people.? Like most constitutions, the Nigerian Constitution contains the supreme law
of the land. Historically, the 1979 Constitution; contains no specific reference to environmental
protection. These make the government particularly at the federal level took a decision that impacted on
the environment on such things as pollution (onshore and offshore), wildlife conservation, management of
hazardous substances and others connected with environmental health.?® However, the 1999 Constitution
in section 1 proclaims its supremacy over and above all other laws in the country and any law that is
inconsistent with the provision of the Constitution shall be null and void to the extent of its
inconsistency.”’ The basis of environmental protection in Nigeria is contained in the 1999 Constitution
pursuant to section 20, the State is empowered to protect and improve the environment and safeguard the
water, air and land, forest and wildlife of Nigeria.”®
Nevertheless, it must be re-stated quite clearly that the provisions of the aforesaid section 20 of the
Nigerian constitution, even as amended, still lucidly and comfortably domiciles within the scope of
Chapter Il of the Constitution which chapter has been taken away completely from the realm of judicial
powers by virtue of section 6(6)(c) of the same 1999 Constitution. >
In the popular case of Archbishop Okogiev. the Attorney-General of Lagos State®, the Court of Appeal
while making a definite pronouncement on the nature of Chapter Il of the 1979 Constitution which was
re-enacted ipsissimaverba as Chapter Il of the extant Constitution opined as follow:

This is the first time in the constitutional development of this country that Fundamental

Objectives and Directive Principles have been spelled out. The Fundamental Objectives

identify the ultimate objectives of the Nation and the Directive Principles lay down the

policies which are expected to be pursued in the efforts of the Nature to realize the national

ideals. While section 13 of the Constitution makes it a duty and responsibility of the

Judiciary among other organs of government to conform to and apply the provisions of

Chapter I, section 6 (6) (c) of the same Constitution makes it clear that no court has

jurisdiction to pronounce any decision as to whether any organ of government has acted or is

acting in conformity with the Fundamental Objectives and Directive Principles of State

Policy. It is clear therefore that section 13 has not made Chapter Il of the Constitution

justiciable.
Therefore, the provision of section 20, 1999 Constitution that the state shall protect and improve the

environment and safeguard the water, air, and land, forest, and wildlife of Nigeria are not justifiable as a
violation of such rights per se cannot constitute cause of action before our courts in Nigeria.

25 Merriam-Webster Dictionary available at https://www.merriam-webster.com/dictionary/constitutionaccessed on 28th
September, 2018.

% 0. Fagohun, available at

http://mwww.elring.org/p ublication/Law%20&%20Develop ment%20in%20Nigeria%2050%20%20y ears%200f%20Nationhood.pd
f

27 Section 1 CFRN 1999 (as amended)

28 Section 20 CFRN 1999 (as amended).

2See Archbishop Okogie v. the Attorney-General of Lagos State (1981)2 NCLR 337 at 340-350

%(1981) 2 NCLR 337 at 340-350.
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Human Rights Protection

Human rights are rights possessed by all persons by virtue of their common humanity to live a life of
freedom and dignity. Human rights are universal they are the same for everyone and everywhere. They
are inalienable they are neither be taken away nor given up and right can be suppressed in order to
promote another right. Human rights protection entails the protection of human rights. It can be rightly
asserted that one of the greatest objectives of the post-independence Nigerian Constitutions is the
protection and promotion of human rights.** Chapters Il and IV of the 1999 Constitution extensively deal
with human rights issues. While Chapter 11 is captioned, Fundamental Objectives and Directive Principles
of State Policy, Chapter 1V is titled, “Fundamental Rights”. Under the Fundamental Objective and Direct
Principles of State Policy, the second generation rights, consisting of economic, social and cultural rights
are extensively set out in sections 13 to 21. These rights are predicated on the necessity for the material
well-being of the citizenry with the state playing a pivotal role. These rights are rooted in the belief that
the attainment of a certain level of social and economic standard is a necessary condition for the
enjoyment of civil and political rights. Accordingly, these rights require affirmative governmental action
for their enjoyment.

The fact that human rights are backed by provisions of the law, for there to be a violation of these rights,
there must be a form of infringement of rights guaranteed under the existing law. To violate the most
basic human rights is to deny individuals their fundamental moral entitlements. It is in a sense, to treat
them if they are less than human and undeserving of respect and dignity. Therefore, the law value the
protection of human rights through the provisions of the constitution that identifies those rights
guaranteed in form of fundamental human rights as well as other rights provided for in both international
and regional level which form part of the laws in Nigeria via the domestication of those instruments in
fulfilment of the condition stipulated in section 12 of the 1999 Constitution.

State Policy on Environmental Protection
Pursuant to this, the 1999 Constitution empowered the state to protect and improve the environment,
safeguard water, air, and land, forest, and wildlife of Nigeria. Although Nigeria is a signatory to many
international human rights instruments and has laudable and inspiring constitutional provisions for their
protection, there are varying degrees of human rights violations in the nation and especially
environmental related human rights violations are increasing in number. The Fundamental Objective and
Direct Principles of State Policy, the second generation rights, consisting of economic, social and cultural
rights are extensively set out in sections 13 to 21 of the 1999 Constitution. These rights are predicated on
the necessity for the material well-being of the citizenry with the state playing a pivotal role. Among these
rights, section 20 provides for environmental protection.
Environmental degradation has been viewed as a violation of the human rights this is because
Environmental degradation per se would be a violation of human rights even where violations of other
specific rights could not be established.**Hence in India Council of Environ-Legal Action v. Union of
India,* the India Supreme Court reasoned that:

When certain industries by the discharge of acid produced by their plants,

caused environmental pollution, that amounted to a violation of the right to

life enshrined in Article 21 of the India Constitution... The respondents are

absolutely liable to compensate for harm caused to villagers in the affected

areas; including harm to soil and underground water. **
An individual or a community would be able to claim a breach of the right without having to establish
that any other rights violation had occurred. Many people, particularly those living in poor communities
or developing states, rely directly on the environment for their livelihoods, and environmental problems

81E. Malemi , ‘The Nigerian Constitutional law’ (2006) Princeton publishers Co. Ikeja Lagos.
32p pathak, Human rights approach to environmental protection’ Available at http ://www.ssrn.com/link/O1DA-Intl-Journal-
Sustainable-Dev.html Accessed on 03 march 2018.
23(1996) All India Reports (AIR) SC 1446.
Ibid.
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like pollution or global warming can directly interfere with the enjoyment of their fundamental human
rights.®® However, where the environment is not protected, human rights are also at risk of violation, for
example, the right to life can never be fulfilled in a degraded environment. The environment also
frequently plays an integral role in the lives of indigenous communities, such that when the environment
is damaged or destroyed it can have impacts for a wide range of social and cultural rights as well. This
important relationship between a protected environment and the enjoyment of our human rights is well
recognized under the 1999 Constitution.

Fundamental Human Rights

The role of fundamental rights in environmental protection is seen in the fact that all rights fundamentally
recognize either in the national law like the constitution or the international laws dealing with
fundamental rights to which Nigeria become a signatory cannot be achieved in a degraded environment,
therefore, environmental protection plays an integral role in attaining the fundamental rights. In Nigeria,
the fundamental rights are set in Chapter 1V of the 1999 Constitution, they are fundamental because they
have been guaranteed by the fundamental law of the country. However these fundamental human rights
can be affected as a result of degraded environment, for example, when the environment is damaged by
development projects that destroy land for farming and growing food, people go hungry or become ill and
their basic human rights are violated. Also, when a government fails to involve local communities in
decision making, for instance regarding a construction plan or other infrastructural development in their
area, the communities’ right to participation and right to information are being violated.

National Human Rights Commission Act

The National Human Rights Commission of Nigeria was established by the National Human Rights
Commission Act 1995 (as amended) in line with Resolution 48/134 of the United Nations General
Assembly which enjoins all member States to establish independent National Institutions for the
promotion, protection, and enforcement of Human Rights.*®

The National Human Rights Commission was established on the 27" of September 1995 for the protection
of human rights, dignity, and freedoms. The current National Human Right Commission Act 2010
(amendment). The Commission shall be a body corporate with perpetual succession and a common seal
and may sue and be sued in its corporate name.®” The governing council of the commission shall be
responsible for the discharge of the functions of the Commission.*® The composition of the council shall
consist of a Chairman who shall be a retired Justice of the Supreme Court of Nigeria or the Court of
Appeal or a retired Judge of the High Court of a State or a legal practitioner with 20 years’ post
qualification experience and requisite experience in human rights. Also fifteen other members, that are
representatives of Federal Ministry of Justice, Foreign Affairs, Internal Affairs among others and who
shall not be below the rank of directors and deputy controller of prison respectively, three representatives
of registered human rights organizations in Nigeria, two legal practitioners who shall not have less than
ten years post qualification experience to be appointed on the recommendation of the National Executive
Committee of the Nigerian Bar Association, three representative of the print and electronic media, one to
represent the public and two to represent the private sector, a representative of organized labour, two
other persons who shall be women with sufficient experience in human rights issues and the Executive
Secretary of the Commission.*

A member of the Council shall be appointed and removed from office by the President, Commander-in-
Chief of the Armed Forces subject to confirmation by simple majority of the Senate, if he becomes of

% pathak (n32).

*National Human Rights commission website available at https:/www.nigeriarights.gov.ng/index.php visited on 18th
September, 2018.

37 Section 1 NHRC Act 2010

% Section 2

% Section 2 (2) Ibid
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unsound mind, bankrupt or makes a compromise with his creditors or is convicted of a felony or any other
offence involving dishonesty:; or is guilty of serious misconduct in relation to his duties.*’

Proceeding of the Council
As the highest regulatory body regarding the human rights protection in the country, the law has specified

the manner as to which the Council may make standing orders regulating its proceedings or those of any
of its committees.* The quorum for the meeting of the Council shall be the chairman and other eight
members in the absence of the Chairman the quorum shall be seven members and the acting Chairman.*?
The meeting of the Council shall be once in each calendar month, but where the need arises, the Chairman
shall summon the meeting, and if the chairman is required to do so, by notice given to him by not less
than four other members, he shall summon a meeting of the Council to be held within fourteen days from
the date on which the notice is given.** The resolution of the council shall be by simple majority.**

Functions of the Commission

The commission shall deal with all matters relating to the protection of human rights as guaranteed by the
Constitution of the Federal Republic of Nigeria 1999, the African Charter on Human and Peoples’ Rights,
the United Nations Charter and the Universal Declaration on Human Rights and other International
Treaties on human rights to which Nigeria is a signatory. The commission should also monitor and
investigate all alleged cases of human rights violation in Nigeria and make appropriate recommendation
to the President for the prosecution and such other actions as it may deem expedient in each circumstance.
Assist victims of human rights violation and seek appropriate redress and remedies on their behalf.
Undertake studies on all matters pertaining to human rights and assist the Federal Government in the
formulation of appropriate policies on the guarantee of human rights. Publish from time to time reports on
the state of human rights protection in Nigeria. Organize local and international seminars, workshops and
conferences on human rights issues for public enlightenment. Liaise and co-operate with local and
international organizations on human rights with the purpose of advancing the promotion and protection
of human rights. Participate in all international activities relating to the promotion and protection of
human rights. Maintain a library, collect data and disseminate information and materials on human rights
generally and Carry out all such other functions as are necessary or expedient for the performance of its
functions under this Act.*

Regulations of the Commission

The law confers the Attorney-General of the Federation with the powers to make regulations as he deems
to be necessary or expedient for giving full effect to the provisions of this Act.*

The Commission serves as an extra-judicial mechanism for the respect and enjoyment of human rights. It
also provides avenues for public enlightenment, research, and dialogue in order to raise awareness on
Human Rights issues. It has been stated in the preamble that the Federal Government of Nigeria is
desirous of creating an enabling environment for extra-judicial recognition, promotion, and enforcement
of all rights recognized and enshrined in the Constitution of the Federal Republic of Nigeria 1999, the
international and regional instruments and under any other existing legislation;
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Environmental Impact Assessment Act of 1992

Environmental Impact Assessment Act (EIA Act) commenced on the 10" of December, 1992.*" This Is an
Act established to set out the general principles, procedure, and methods to enable the prior consideration
of environmental impact assessment on certain public or private projects. The objectives of this Act as
stipulated in the Act are to establish, before a decision is taken by any person, authority, corporate body
or unincorporated body, including the Government of the Federation, State or Local Government
intending to undertake or authorise the undertaking of any activity, those matters that may likely or to a
significant extent affect the environment or have an environmental effect on those activities and which
shall first be take into account; and to promote the implementation of appropriate policy in all Federal
Lands (however acquired) States and Local Government Areas, consistent with all laws —and decision-
making processes; and to encourage the development of procedures for information exchange,
notification and consultation between organs and persons when proposed activities are likely to have
si_ci;lnificapgt environmental effects on boundary or trans-State or on the environment of bordering town and
villages.

The Act equally restrict both the public and private sector of the economy from undertaking, embarking
on or authorizing projects or activities without prior to consideration of their environmental effects at an
early stage.” Where such project or activity is likely to affect the environment, (unless exempted) the
environmental impact assessment of such project or activity will be carried out according to the provision
of this Act.*®

The environmental effects in an environmental assessment shall be assessed with a degree of detailed
commensuration with their likely environmental significance.”Examination of Environmental Impact
Assessment by the Agency shall be done prior to any decision to be made thereto.>” The decision must be
in writing stating the reasons so as to reduce damage to the environment.>*The Environmental Impact
Assessment is required in any projects to be carried out by the federal, state or local government
authority. ** Projects excluded from the assessment are such that in the opinion of the agency that the
environmental impact is minimal, such project to be carried out as a result of a national emergency or in
the interest of public safety.*®

Where the project to be carried out is likely to have an impact on the environment, the agency may
appoint a council to investigate®® and come up with measures to mitigate the impact®” and such mitigation
measures must be complied with for the agency to give approval®® otherwise the agency in a public
notice®® must give the reason®® for its decision denying approval of the project® due to the presence of
significance adverse environmental effect.”> The agency has the powers to make regulations and
procedures for the Environmental Impact Assessment subject to the approval of the President.®® Any
person who fails to comply with the provisions of the Act shall be guilty of an offence under the Act and
liable on conviction in the case of an individual to N100, 000 fine or to five years' imprisonment and in
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the case of a firm or corporation to a fine of not less than N50, 000 and not more thanN'100,000.%* 1t is the
considered view of this paper that the current penalty for violation of the law is too meagre and will not
serve as deterrence to violators, hence the need to amend the law to provide for severe penalty.

The EIA Act 1992 has the following shortcoming as identified; that Nigeria’s Environmental Impact
Assessment regime does not provide for affected communities, individuals, or groups to be heard on their
complaints against the Environmental Impact Assessment process using the administrative procedure, or a
fast — track tribunal for dispute settlement. The EIA Act emphasizes on the consent of the President and
the agency before any project or activity can be carried out which to some extent amounts to delay in the
process. Another issue worth discussing regarding the EIA Act is the failure of the regulator in rightly
enforcing the EIA Act which resulted in the escalating environmental and public health consequences.
There is an urgent need for a public hearing that will lead to enactment of supplemental legislation on
EIA procedure for Nigeria. The new EIA Act should take this into consideration; rectification of
ambiguities, obscurities, omissions, wrong spellings and misleading cross-references in the EIA Act
1992. The entire Environmental Impact Assessment process activities contained in the EIA Act, the
transparent procedure for ensuring disclosure of records relating to environmental assessments and the
right to appeal through the administrative mechanisms are need to be amended to be in line with
international best practices.

National Environmental Standards and Regulation Enforcement Agency (NESREA) Act, 2007
The national environmental standards and regulations enforcement Agency is charged with responsibility

for the protection and development of the environment in Nigeria and for related matters. The Act
commences on the 30"day ofJuly 2007. The Act is divided into 37 sections contained in seven parts. The
Act established the National Environmental Standards and Regulations Enforcement Agency® which
shall be the enforcement agency for environmental standards, regulations, rules, laws, policies and
guidelines.®®

The agency has responsibility for the protection and development of the environment, biodiversity
conservation and sustainable development of Nigeria's natural resources in general and environmental
technology, including coordination and liaison with relevant stakeholders within and outside Nigeria on
matters of enforcement of environmental standards, regulations, rules, laws, policies and guidelines.®’

The functions of the agency as spelled in the Act includes; Enforce compliance with laws, guidelines,
policies and standards on environmental matters, coordinate and liaise with stakeholders, within and
outside Nigeria, on matters of environmental standards, regulations and enforcement, enforce compliance
with the provisions of international agreements, protocols, conventions and treaties on the environment,
including climate change, biodiversity, conservation, desertification, forestry, oil and gas, chemicals,
hazardous wastes, ozone depletion, marine and wild life, pollution, sanitation and such other
environmental agreements as may from time to time come into force, enforce compliance with policies,
standards, legislation and guidelines on water quality, environmental health and sanitation, including
pollution abatement, enforce compliance with guidelines and legislations on sustainable management of
the ecosystem, biodiversity conservation and the development of Nigeria's natural resources, enforce
compliance with any legislation on sound chemical management, safe use of pesticides and disposal of
spent packages thereof, enforce compliance with regulations on the importation, exportation, production,
distribution, storage, sale, use, handling and disposal of hazardous chemicals and waste other than in the
oil and gas sector, enforce through compliance monitoring, the environmental regulations and standards
on noise, air, land, seas, oceans and other water bodies other than in the oil and gas sector, ensure that
environmental projects funded by donor organizations and external support agencies adhered to
regulations in environmental safety and protection, enforce environmental control measures through
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registration, licensing and permitting systems other than in the oil and gas sector, conduct environmental
audit and establish data bank on regulatory and enforcement mechanisms of environmental standards
other than in the oil and gas sector, create public awareness and provide environmental education on
sustainable environmental management, promote private sector compliance with environmental
regulations other than in the oil and gas sector and publish general scientific or other data resulting from
the performance of its functions, carry out such activities as are necessary or expedient for the
performance of its functions.®® The Act has made provisions concerning the air quality and atmospheric
protection where the Agency may make regulations setting specifications and standards to protect and
enhance the quality of Nigeria's air resources, so as to promote the public health or welfare and the natural
development and productive capacity of the nations' human, animal, marine or plant life including, in
particular minimum essential air quality standards, control of concentration of substances in the air,
combat various atmospheric pollution and reduce emission to permissible levels. The Agency may
establish monitoring stations or networks to locate sources of atmospheric pollution and determine their
actual or potential danger.®*Regarding the Ozone protection, the agency shall embark on programmes for
the control of any substance, practice, process or activity which may reasonably be anticipated to affect
the stratosphere, especially ozone in the stratosphere, when such effects may reasonably be anticipated to
endanger public health or welfare."

The Agency shall enforce compliance for noise control with existing regulations and recommend
programmes to control noise originatin(lq from industrial, commercial, domestic, sports, recreational,
transportation or other similar activities.”" The Agency shall take into consideration the use and value of
public water supplies, propagation of marine and wildlife, recreational purposes, agricultural, industrial
and other legitimate use.”” Notwithstanding the existing regulations in force, other than in the oil and gas
sector, the Agency may make regulations on effluent limitations, on existing and new point sources, for
the protection of human, animal, marine and plant life.”* The discharge in such harmful quantities of any
hazardous substance into the air or upon the land and the waters of Nigeria or at the adjoining shorelines
is prohibited, except where such discharge is permitted or authorized under any law in force in Nigeria. ™
The Act empowers an officer on duty to enter and search with a warrant issued by a court, any premises
including land, vehicle, tent, vessel, floating craft except Maritime Tankers, Barges or Floating
Production, Storage, Offload (FPSO) and oil and gas facilities or any inland water and other structure, at
all times, for the purpose of conducting, inspection, searching and taking samples for analysis which he
reasonably believes, carries out activities or stores goods which contravene environmental standards or
legislation.” Finally, the Act repealed the Federal Environmental Protection Act (FEPA).

The Act enjoys the preeminent role of the flagship legislation on environmental law in Nigeria, having
repealed and replaced the FEPA Act. The new legislation has, no doubt, improved upon the shortcomings
inherent into its predecessor Act. The essence of this legislation is to protect environment for the better
use of same by the citizens, which in turn has direct bearing in ensuring that they enjoy their guaranteed
human rights under the 1999 Constitution.

African Charter on Human and Peoples’ Rights, 1989

The African Charter on Human and Peoples' Rights (also known as the Banjul Charter) is an international
human rights instrument that is intended to promote and protect human rights and basic freedoms in the
African continent. The charter ensured maximum protection of the human rights as provided. The African
Charter on Human and Peoples’ Rights (African Charter), to which Nigeria is a party, it recognizes series
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of human rights for the protection of the humanity. Unlike the UDHR, the African charter has provision not
only for human rights but also environmental protection which provides the right of all peoples to a “general
satisfactory environment favourable to their development”.”® This right is more widely known as the right to a
healthy environment. The African Commission on Human and Peoples’ Rights (African Commission) stated
that Article 24 of the African Charter imposes clear obligations upon a government: “It requires the State to
take reasonable and other measures to prevent pollution and ecological degradation, to promote conservation,
and to secure an ecologically sustainable development and use of natural resources’’.

Niger-Delta Development Commission (Establishment etc) Act (2000)

In a bid to address the environmental issues in the Niger-Delta region, the Federal Government in 2000
enacted this law with a view to supporting the developmental projects for the people of Niger-Delta. The Act
established Niger-Delta Development Commission (NDDC) under section 1 of the Act. Under section 7 (h)
and (i) of the Act, it empowered the NDDC to tackle ecological and environmental problems that arise from
the exploration of oil mineral in the Niger-Delta and to liaise with various oil mineral and gas prospecting and
producing companies on all matters of pollution prevention and control.

The Act was enacted at a time when the environmental issues in the Niger-Delta became an international issue
of concern as it affects the human rights and environmental protection for the people of the area. It is one of
the legislation that re-affirmed the relationship between human rights and environmental protection in Nigeria.

Observations

The provision of chapter ii of the constitution which is the constitutional non justiciability of the provisions of
Chapter |1 of the 1999 Constitution to which rights to protected environment belongs became a challenge as far
as environmental protection is concerned in Nigeria.

Most environmental legislation in Nigeria aids human rights violation due to negligible punishment imposes
on violators of such acts.

It has become a challenge in Nigeria that considering the interconnectivity and interdependence of human right
and environmental protection, yet human rights are treated independent of environmental protection. In other
words, there is lack of adequate regulations linking human rights and environmental protection.

Lack of a consistent nomenclature for the human rights to environment is seen as a challenge in Nigeria owing
to the fact that there is no express legislation indicating the actual relationship between human rights and the
environment which in essence they are complimentary to each other.

RECOMMENDATIONS AND CONCLUSION

The paper explores the legal framework of human rights and environmental protection in Nigeria. The paper
identified the relationship between human right and environmental protection as interrelated, though most of
the times they are treated as distinct and unrelated but the two aimed at the same result. The paper further
identified the constitutional position of human rights and its protection and the position of environmental
protection in Nigeria. It was observed that although no direct link was indicated from the laws, this in itself
created duplicity in approach as the protection of human rights were created before environmental protection
become an issue for concern. Now it turns out that without a protected environment human rights protection
cannot be achieved.

In view of these, it became eminent that the provision of Chapter Il of the 1999 Constitution be made
justiciable to enable environmental protection in the same page with human rights. Also, provisions relating to
penalties in environmental legislation be amended to provide for more severe penalties to avoid violation. Our
Judges should favour broader interpretation of fundamental rights to include environmental protection policy
and Non-Governmental Organizations should advocate for creating awareness as to the importance of
protecting the environment through human rights agenda in order to enhance the relationship between human
rights and environmental protection.

76 Article 24 African Charter on human and people’s rights.
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