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ABSTRACT

The United States of America cited the US Foreign Assistant Act of 1961 otherwise known as Leahy Law
as a reason for denying Nigeria some major assistance in terms of arms supplies in the war against
terrorism. Transparency International also doled out reports of human right violations by Nigerian
soldiers during the anti-terrorism operations. This paper explores the rules of international humanitarian
law often not well taken cognizance of by the soldiers during the anti-terror operations. Often, when the
soldiers suffer serious casualties from the insurgents, the zeal for a counter offensive sacrifice the
principles of distinction and proportionality in indiscriminate attacks that do not factor in degrees of
collateral damage. An analysis of the legal framework and key military operational lapses that cause these
violations are well articulated by this paper and the proper tactical approach in complex anti-terror
campaigns suggested. The paper also advocates strategic training of the soldiers for better understanding
of the laws of war.
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1. INTRODUCTION

A horrendous crime being committed daily by the Boko Haram and Islamic State of West Africa Province
(ISWAP) terror group? where casualty figures are quoted to near accuracy- a replication of what used to
happen in distant lands that looked peculiar to a particular people and sounded like mere myths to the rest
of us in a way that the mind is less troubled- is now a practical reality in our midst. Yet the horror and
mind-bugling impact continues to recede to the extent, a mere tale of woe which in Shakespeare terms,
are all sound and fury signifying nothing.

The quest for assistance in terms of arms and military personnel from neighboring countries has been a
recurrent practice among the leaders and decision makers in Nigeria and other nations beleaguered by this
menace. On the centre point of the agenda in a recent trip to the USA by President of Federal Republic of
Nigeria was the possibility of assistance by the powerful nation which assistance was apparently marred
by the so-called Leahy Law. The noose was tightened by the Transparency International’s report on
human right violations by the Nigeria Military in their fight against the terror group.® Leahy law is a US
human right law that prohibits military assistance to foreign military units that violate human rights in

L Offor is a Lecturer in the Faculty of Law, University of Nigeria Enugu Campus Nigeria.

2 The two terror groups reunited after the death of Boko Haram leader, Abubakar Shekau. Premium Times, June 26, 2021.

3 Transparency International has accused the Nigerian Military of gross violation against human right in a 17-paragraph report
published in http://www.amnestyusa.org/news/news-item/nigeria-war-crimes-and-crimes-against-humanity-as-violence-
escalates-in-north-east.
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their military operations.* Corrective measures by the implicated states in terms of prosecuting the
responsible persons is said to exonerate the affected state.®

The Nigerian former Chief of Defence Staff, Alex Badeh, in an answer to a question posed by a group
regarding the report by Transparency International stated that infractions in the venues of war are
normal.® This shows lack of understanding of the laws of war and as such did not take into consideration
the good image the military and the country ought to present to the international community in order to
attract more supports in the war against terrorism, moreso, now that the terror group’s apparent alignment
with other more sophisticated organizations is getting more pronounced.’ Perhaps the former CDS did not
realize that the era of Cicero’s clash of arms putting law to silence has been relegated to the dustbin of
history. One would expect answers that outlined legal justifications for the said infractions considering
the implications of such allegations.

As Aharon Barak of Israeli Supreme Court said in the 2002 case of Ajuru V. IDF Commander®, «... even
when cannons speak and the muses are silent, law exists and operates determining what is permitted and
what is forbidden, what is lawful and what is unlawful...”.

Of note is the fact that anti-terrorism war is the worst of the wars to fight and worse still when the motives
of the terrorists are sullen in the case of Nigeria, to say the least. It is also clear that men in uniform have
just a strategic role in the fight against those that are “invisible” and things will surely go wrong in a
breathless haste to achieve a result, whatever the rule of engagement says. Mounting roadblocks and
brandishing rifles are clearly out of it. Giving a three-month ultimatum or thereabout to the service chiefs
to end the terror activities is a war strategy when critically examined and announcing same to the public
complicates such strategy. In anti-terror operation of this sort, revealing a strategy to the enemy could be
a tactical lapse and if such be a mere propaganda, it is obviously at the expense of the lives set to protect
and badly channeled, considering the psyche of the terrorists. Intelligence and forensics have been the
tactics used by countries hit by this evil and a lot of investment must go into this to achieve a meaningful
result.

2. BACKGROUND

Jus In Bello, a Latin phrase meaning the laws of war shows that there are normative guidelines on the
conduct of hostilities, be it civil war, world war, or the anti-terror war which Nigeria is presently
grappling with, whether the dissident groups are keeping to same rules or in absolute violation of them.®
And now that it has been widely accepted in different quarters that Nigeria is at war with Boko Haram
and Islamic State of West Africa (ISWAP), a non-international armed conflict at that,'® International
Humanitarian Law reasonably holds sway. And International Humanitarian Law principles of Distinction
and Proportionality among other issues are very critical in a war of this sort. These twin principles should,
however, be scrutinized by any group saddled with the responsibility of investigating allegations of
human rights abuse.

On Distinction, the Rome Statute states that “intentionally directing attacks against the civilian
population as such or against individual civilians not taking direct part in hostilities” constitutes a war
crime in non-international armed conflicts.!! Provocative attacks or reprisals, which become widely
indiscriminate in an attempt to douse a tension created after a particular terrorist attack, are highly

4 Section 620 M of the US Foreign Assistance Act of 1961, as amended (FAA).

5 Ibid Section 620M “Limitation on Assistance to Security Forces”.

6 Reported in Daily Trust 17" June 2015.

7 See The Punch July 8, 2015.

8 HCJ 7015/02, para 41(2002).

9 Jasmine Moussa: Can jus ad bellum override jus in bello? Reaffirming the separation of the two bodies of law, International
Review of the Red Cross, Volume 90 No 872, December 2008.

10 Nigeria: War crimes and crimes against humanity as violence escalates in north-east, Amnesty International March 28, 2014

1 Article 8(2)(e)(i) of the Statute of the International Criminal Court.
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suspect in anti-terror operations. In such circumstances, soldiers are always overzealous and at times
direct attacks on civilian population after a non-thorough intelligence report and tactics that factor in
degree of collateral damage expected.

Differentiating the civilians from the terrorists and those taking part in hostilities is key under the
international law of armed conflict. Any civilian that attacks the soldiers is directly taking part in
hostilities and stripped of the protection accorded him by the laws of armed conflict.'? If such civilian
delivers to or receives ammunitions, supplies food, money or fuel, gathers information and carryout
other supports to the terrorist or dissident groups, he is taking indirect part in hostilities and may not
necessarily be stripped of the protection accorded civilians under the International Humanitarian
Law.® However, complicating this duty of distinction, different perfidious activities have been
employed by the Boko Haram and ISWAP terrorists. There are, most of the time, no insignia
identifying a person as a member of this group and neither do the members often carry their arms in
the open to show that they are combatants. These have greatly aided their maneuvers against the
soldiers who are often taken unawares in suicide bombing and heavy artillery operations resulting in
casualties of great magnitude. These ruthless tactics, however, have never justified an indiscriminate
counter attack that does not make use of adequate intelligence information about the target, including
analysis of anticipated civilian casualty, and ability to measure the degree of force to be applied to
ensure that necessary force is only used.

3. CLASSIFICATION OF ARMED CONFLICTS

To appreciate the laws regulating the conduct of hostilities, it is necessary to consider the types of
armed conflicts in international Humanitarian Law. Both the Geneva Convention and the Additional
Protocols do not have clear-cut definition of “armed conflict” and neither does any treaty fill these
lacunae. The concept of armed conflict has to a great extent been determined by state practice and
decisions of the international tribunals overtime. Legal literature also serves several purposes in this
respect.

Categorization of armed conflicts to a very large extent, determines whether or not an armed conflict
exists and if it does, what type? This also determines the applicability of laws of war to certain
situations. It permits the lawful killing of some persons and destruction of certain property, whilst
requiring the protection of others. International Humanitarian law does not apply to some scales of
violence like riot, social uprising, minor interstate confrontations, civil disturbances etc.** There is a
threshold of violence that qualifies a particular conflict to be recognised under the International
Humanitarian Law. Domestic legislations pertaining human rights laws reasonably crystallizes to
determine the rights of individuals when a particular conflict does not reach the threshold recognised
by the International Humanitarian Law.

12 A precise definition of the term “direct participation in hostilities” does not exist. The Inter-American Commission on
Human Rights has stated that the term “direct participation in hostilities” is generally understood to mean “acts which, by
their nature or purpose, are intended to cause actual harm to enemy personnel and matériel” The military manuals of
Ecuador and the United States give several examples of acts constituting direct participation in hostilities, such as serving as
guards, intelligence agents or lookouts on behalf of military forces. The Report on the Practice of the Philippines similarly
considers that civilians acting as spies, couriers or lookouts lose their protection against attack. See ICRC on Customary
IHL Rule 6, Civilian Loss of Protection from Attack.

13 According to a report on human rights in Colombia, the Inter-American Commission on Human Rights civilians whose
activities merely support the adverse party’s war or military effort or otherwise only indirectly participate in hostilities cannot on
these grounds alone be considered combatants. This is because indirect participation, such as selling goods to one or more of the
armed parties, expressing sympathy for the cause of one of the parties or, even more clearly, failing to act to prevent an incursion
by one of the armed parties, does not involve acts of violence which pose an immediate threat of actual harm to the adverse party.
See also Reports on the practice of Rwanda.

14 1977 2" Additional Protocol to Geneva Convention article 1(2).
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There are generally two types of armed conflicts recognised by the laws of armed conflict and various
treaties pursuant thereto. They are International Armed Conflicts and Non-International Armed
Conflicts. While International Armed Conflicts occur between states, Non-International Armed
Conflicts exists between armed groups among which could be a state’s armed forces. In other words,
Non-International Armed Conflict could be between armed dissident groups against state forces or
between armed groups within a state. Though the Boko Haram/ ISWAP Terrorist Group was
recognised as international terrorist group®®, the conflict between the group and Nigerian Military will
be categorised as Non-International Armed Conflict. Same will be said of the Al-Shabaab and the
Somali and Kenyan Troops.

4, INTERNATIONAL ARMED CONFLICT
Article 2 of Geneva Convention 1949 states:

"In addition to the provisions which shall be implemented in peacetime, the present Convention
shall apply to all cases of declared war or of any other armed conflict which may arise between
two or more of the High Contracting Parties, even if the state of war is not recognized by one of
them. The Convention shall also apply to all cases of partial or total occupation of the territory of
a High Contracting Party, even if the said occupation meets with no armed resistance".

Article 2(4) of the UN Charter generally prohibits the Use of Force by one state against another state.
At such, belligerent intent is inferred from any use of force by one state, no matter the causative
factors of such use of force. Hence, even minor scales of armed violence by one state against another
state will reasonably come under the rubric of international armed conflict.
The legal status of the parties to the conflicts, the nature of the armed confrontations etc are also
considered in determining International Armed conflict. If the belligerents comprise of state forces, it
will be classified as international armed conflict; If there is total or partial occupation of the territories
of the second state by the assailant state, it is also international armed conflict.?’
Wars of national liberation like fights against colonial domination or against alien occupation and
fights against racist regime by people exercising their rights for self-determination are said to be
categorised under International Armed Conflicts.
Additional Protocol 1 states:
"Armed conflicts in which peoples are fighting against colonial domination and alien
occupation and against racist regimes in the exercise of their right of self-determination,
as enshrined in the Charter of the United Nations and the Declaration on Principles of
International Law concerning Friendly Relations and Co-operation among States in
accordance with the Charter of the United Nations".8

5. NON-INTERNATIONAL ARMED CONFLICT
The common Article 3 to the Geneva Conventions of 1949 and Article 1 of Additional Protocol Il are
considered to determine a Non-International Armed Conflict. Common Article 3 applies to armed
conflicts not of an international character occurring in the territory of one of the High Contracting
Parties.’® Examples of such conflicts are where one or more non-governmental armed groups are
involved.

15 The US State Department designated Boko Haram a Foreign Terrorist Organization in November 2013. Counter Terrorism
Guide accessible at https://www.dni.gov/nctc/groups/boko _haram.html .

16 See the decision in Prosecutor V. Dusko Tadic. (Judgement in Sentencing Appeals) 1T-94-1-A International Tribunal for the
Former Yugoslavia (ICTY) 26™ January 2000.

17 Geneva Conventions 1949 Art 2.

18 Additional Protocol I, Art. 1, para. 4.

19 Common Article 3 to the 1945 Geneva Convention.
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The requirement for the conflict to occur within the territory of the high contracting parties as seen in
the four Geneva Conventions, according to ICRC has lost its prominence as any conflict between
government forces and armed groups or between such groups must occur within the territories of
parties to the Geneva Convention since the Geneva Convention has been universally ratified.

It readily comes to mind the classification to be given the widespread armed banditry that pervades
various territories of Nigeria. According to ICRC, to distinguish an armed conflict, in the meaning
of common Article 3, from less serious forms of violence, such as internal disturbances and
tensions, riots or acts of banditry, the situation must reach a certain threshold of confrontation.? It
has been generally accepted that the lower threshold found in Article 1(2) of APII, which
excludes internal disturbances and tensions from the definition of Non- International Armed
Conflicts, also applies to common Article 3.22 There are two criteria here:?

* First, the hostilities must reach a minimum level of intensity. This may be the case, for example,
when the hostilities are of a collective character or when the government is obliged to use military
force against the insurgents, instead of mere police forces.?*

» Second, non-governmental groups involved in the conflict must be considered as "parties to the
conflict”, meaning that they possess organized armed forces. This means for example that these forces
have to be under a certain command structure and have the capacity to sustain military operations.?®
The armed bandits operating in Nigeria for not having definite organisational structure, may not
readily come under these classifications. But the Killer Herdsmen whose armed activities have
severally attracted international outrage may be classified as a dissident group with definite
organisational structure and if in conflict with the state forces in Nigeria, such conflict could be
categorised as Non-International Armed Conflict.

But Art. 1 of Additional Protocol Il adopted a more restrictive definition of Non-International Armed
Conflicts. It describes Non-International Armed Conflict as that "which take place in the territory of a
High Contracting Party between its armed forces and dissident armed forces or other organized armed
groups which, under responsible command, exercise such control over a part of its territory as to
enable them to carry out sustained and concerted military operations and to implement this
Protocol".?®

This is a more restrictive definition than that given by Common Article 3 in two respects. It entails
that the non-state armed group must have some territorial control in a way that they could carry out
sustained and concerted military operations and, “... to implement this protocol”. As against Common
Article 3, Additional Protocol Il applies only to conflicts between state armed forces and a dissident
armed group and not between non state actors.

It has been reasoned by ICRC that Additional Protocol Il develops and supplements common Article 3
without modifying its existing conditions of application.?” In other words, this restrictive application is
relevant only for the purpose of Additional Protocol Il alone and not necessarily the general
applicability of Non-International Armed Conflict. A combination of the two definitions was given a

20 How is the Term "Armed Conflict”" Defined in International Humanitarian Law? International Committee of the Red Cross
(ICRC) Opinion Paper, March 2008.

2 |bid.

22 |bid.

Z|ICTY, The Prosecutor v. Dusko Tadic, Judgment, 1T-94-1-T, 7 May 1997, para. 561-568; see also

ICTY, The Prosecutor v. Fatmir Limaj, Judgment, 1T-03-66-T, 30 November 2005.

2 |CTY, The Prosecutor v. Fatmir Limaj, Judgment, IT-03-66-T, 30 November 2005, para. 135-170.

% See D. Schindler, The Different Types of Armed Conflicts According to the Geneva Conventions and Protocols, RCADI, Vol.
163, 1979-11, p. 147. For a detailed analysis of this criteria, see ICTY, The Prosecutor v. Fatmir Limaj, Judgment, 1T-03-66-T, 30
November 2005, para. 94-134, in ICRC op. cit. note 17.

2 Additional Protocol 11, art. 1, para. 1.

27 ICRC op. cit. Note 17.
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pragmatic stance by the Rome Statute. The Statute of the International Criminal Court, defined non
international armed conflict as that which applies to armed conflict that take place in the territory of a
state when there is protracted armed conflict between government forces and organized armed groups
or between such groups.?

6. DISTINCTION AND PROPORTIONALITY
According to ICJ, “The Principle of Distinction between civilians and combatants is one of the cardinal
principles contained in the texts constituting the fabric of humanitarian law. These fundamental rules are
to be observed by all states whether or not they have ratified the conventions that contain them, because
they constitute intransgressible principles of international customary law.?
The main principle distinguishing civilians from combatants, and civilian objects from military objectives
are mainly the principles of distinction and proportionality. The other principles are military necessity and
humanity. It is assumed that all civilized countries recognize these principles which in most cases form
part of their domestic legislations. They are widely recognized by these nations and preponderate the
international legal order that form customary norms. Hence, they are used in supplementing, and
implementing International Humanitarian Law®.
Both principles of distinction and proportionality can work coterminously in terms of applicability.
Proportionality is applicable in the light of distinction in a way that an attack proportional to the military
advantage in the manner prescribed by law will chiefly be in accord with the protection accorded to the
civilian population. For instance, attack that do not factor in the presence of Internally Displaced
Person’s Camp as happened in Rann, Borno Sate Nigeria in 2017%! could reasonably be said to have
disregarded both principles. Proportionality will be mostly related to distinction when the degree of
force applied in such settlement and collateral damage that resulted is being calculated. An attack that
factor in the degree of collateral damage in calculating the direct military advantage anticipated while
engaging the terrorist weighs in on both distinction and proportionality. According to the Nigerian
Army, the reason for the attack is that the location of the camp did not appear in their operational map as
a humanitarian base.®? It beats one’s imagination whether such settlement would appear in same
operational map as containing at least, civilian population wherein the protections accorded civilians
encapsulated in the distinction and proportionality test would have been taken cognizance of. The
principle of distinction and proportionality, according to ICJ®* has customary character in its
applicability.
Both Geneva Convention and the Rome Statute bemoan attacks that do not put proportionality into
consideration. According to the Rome Status, the following constitutes a war crime in international
armed conflicts: Intentionally launching an attack in the knowledge that such attack will cause incidental
loss of life or injury to civilians or damage to civilian objects ... which would be clearly excessive in
relation to the concrete and direct overall military advantage anticipated.®* From this provision, it is clear
that if such attack on a target does not cause excessive loss of life or injury or both to the civilian objects
in relation to the concrete and direct military advantage sought, it will be reasonably justified.*® It should
be noted that apart from some conscious acts that could be avoided in the course of warfare, collateral

28 Statute of the International Criminal Court, Art. 8 Para. 2 (f).

29 |CJ Advisory Opinion at note 32 infra.

%0 Ibid.

31 On 17" January 2017, a Nigeria Air Force jet in an attempt to bomb a Boko Haram enclave mistakenly bombed an internally
displaced persons camp near the Cameroonian Boarder in Rann Borno State Nigeria. Premium Times July 22, 2017.

32 Ibid.

33 Legality of the threat or Use of Nuclear Weapons Case, Advisory Opinion, ICJ Reports Para 76 (1996).

34 Article 8(2)(b)(iv) of the Statute of the International Criminal Court 1988.

35 International Humanitarian Law and Advisory Opinion of International Court of Justice on the Legality of the Threat or Use of
Nuclear Weapons. International Review of the Red Cross No 316 by Lousie Doswald- Beck.
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damage in engaging a combatant target may not be avoided. In this case, it is the duty of the soldiers
to rationalize when a particular attack is reasonably justifiable in accordance with law of armed
conflict copiously cited above.
The issue of the use of civilian shield otherwise known as counter targeting has received wide
attention in this regard. The question as to whether the use of civilian shield by the Boko Haram/
ISWAP group relieves the Nigerian soldiers from considering the shield in the proportionality tests
depends on whether the shields are voluntary or involuntary.®® While it is a herculean task and
unrealistically so in making such calculation in ideal war situation, it is critically germane that most of
the civilian shields to Boko Haram/ ISWAP fighters are involuntary in which case the civilians retain
their protected status warranting that this be factored in the proportionality test and should cause a
change of tactics. If civilian losses are inevitable because of either the intermingling of civilian and
combat targets, or the dual character of the target itself, this must be balanced against the military
advantage.*®'
According to Moreno- Ocampo the former International Criminal Court Chief Prosecutor in his missive
regarding Communications relating to the conflict in Irag,*” the death of civilians during an armed conflict,
no matter how grave and regrettable, does not in itself constitute a war crime. Thought, citing the
international humanitarian law and the Rome Statute as though the Rome Statute does not form part of the
International Humanitarian Law, Moreno’s analyses portray popular tenets of the laws of armed conflicts
regarding the distinction and proportionality. Says he: “international humanitarian law and the Rome
Statute permit belligerents to carry out proportionate attacks against military objectives, even when it is
known that some civilian deaths or injuries will occur”. Article 8 (2)(b)(i) states that a crime occurs if
there is an intentional attack directed against civilians or an attack is launched on a military objective in
the knowledge that the incidental civilian injuries would be clearly excessive in relation to the anticipated
military advantage.®
One beautiful thing about Moreno’s analysis is that he made it clear that there is nothing wrong in carrying
out an attack on a legitimate target permitted by law when it is known that some civilian deaths or injuries
will occur as a result. But, if such attack is intentionally directed at the civilians or if not intentionally so
directed, it causes collateral damage which is excessive in relation to the direct military advantage
anticipated from the attack, war crime is committed.
According to Moreno, the application of Article 8(2)(b)(iv) requires, inter alia, an assessment of:
(a) the anticipated civilian damage or injury;
(b) the anticipated military advantage; and
(c) whether (a) was “clearly excessive” in relation to (b).
Distinction and proportionality are important factors in assessing military necessity. The harm caused to
civilians or civilian property must be proportional and not excessive in relation to the concrete and direct
military advantage anticipated. According to Additional Protocol I:

"In so far as objects are concerned, military objectives are limited to those objects which by

their nature, location, purpose or use make an effective contribution to military action and

whose total or partial destruction, capture or neutralization, in the circumstances ruling at

the time, offers a definite military advantage".®®

36]CRC Rule 97 on Human Shield, Customary IHL Database https://www.icrc.org/customary-ihl/eng/docs/citation.
37 Accessible at https://www.icc-cpi.int/NR/rdonlyres/F596D08D-D810-43A2-99BB-
B899B9C5BCD2/277422/OTP_letter to senders re Irag 9 February 2006.pdf.

38 Avrticle 8(2)(b)(iv) in line with principles of proportionality under International Humanitarian Law.

3 Article 52 of Additional Protocol | to the Geneva Convention 1949.
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Weapons In Proportionality Test
Apart from customary norms on prohibited weapons that emanate from states practices, treaties and
general principles of law in international order form the bedrock upon which the International
Humanitarian Law principles regarding the use of such weapons are based. These principles are not based
on a separate source of international law but are based upon treaties, customs and the general principles of
law.
The right of belligerents to adopt means of injuring the enemy is not unlimited.*® But the means through
which those rights are being exercised and the general effects of armed conflicts are the cardinal aims of
the international humanitarian law in propounding basic principles that guide the conduct of hostilities.
These principles have been copiously analyzed in this treatise but for emphasis will be replicated below:

e The principle of humanity (the “elementary considerations of humanity being reflected and

expressed in the Martens clause)
e The principle of distinction between civilians and combatants, and between civilian objects and
military objectives;
¢ The principle of proportionality,
e The principle of military necessity (from which flows the prohibition of superfluous injury and
unnecessary suffering.*

The use of some weapons is prohibited under the Rome Statute*?. For instance, cluster munitions are not
included in the list and therefore their use per se does not constitute a war crime under the Rome Statute.
War crime could still be committed with permitted weapons where they are used in a manner that satisfies
the elements of war crime.
Major weapons and IHL treaties associated with them*are as follows:

Weapons Treaty
Explosive projectiles weighing less Declaration of Saint Petersburg (1868).
than 400 grams.
Bullets that expand or flatten in the Hague Declaration (1899).
human body.
Poison and poisoned weapons. Hague Regulations (1907).

Geneva  Protocol  (1925): Convention on the  prohibition
of chemical weapons (1993).

Geneva Protocol (1925): Convention on the prohibition of biological
weapons (1972).

Incendiary weapons Protocol 111 (1980) to the Convention on Certain Conventional Weapons.
Blinding laser weapons Protocol 1V (1995) to the Convention on Certain Conventional Weapons.

Mines, booby traps and “other Protocol Il, as amended (1996), to the Convention on Certain Conventional
devices” Weapons.

Convention on the Prohibition of Anti-Personnel Mines (Ottawa Treaty),

Chemical weapons

Biological weapons

Anti-personnel mines

1997.
Explosive Remnants of War Protocol V (2003) to the Convention on Certain Conventional Weapons.
Cluster Munitions Convention on Cluster Munitions (2008).

40 Art. 22 of the Hague Regulations.

41 Fundamental Principles of IHL, How Does Law Protect in War? ICRC IHL database accessed through.
https://casebook.icrc.org/glossary/fundamental-principles-ihl.

“2Article 8(2)(b)(xvii)-(xx) of the Statute of the International Criminal Court.

43 Mariya Pallwala, Fundamental principles of International Humanitarian Law, Pleaders Intelligent Legal Solution, February 6,
2020, accessible at https://blog.ipleaders.in/international-humanitarian-law/.
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7. CONCLUSION
It is of utmost importance that International Humanitarian Law be obeyed however the war is being
prosecuted whether the war is labeled Guerilla warfare, asymmetrical, total war, conventional war or
war of national liberation. It is the duty of the commanding officers to ensure compliance with the
International Humanitarian law by the forces under their command. In the case of Yamashita,* the US
Supreme Court found General Yamashita guilty of war crime for failing to control the troops under his
command to prevent the atrocities committed by them in the Japanese occupied territory during the
World War Il. A rendition of this principle has been given effect in International Criminal Law
especially the Statute of International Criminal Court and Statute of the International Criminal
Tribunal for the Former Yugoslavia. Giving unlawful command by a commanding officer equally
exposes the soldiers who obey the order to prosecution for various offences under the international
Humanitarian Law as a plea of superior orders shall not be a defence if the subordinate realized or
should have realized that the action ordered was a crime. This point was established in Nuremberg and
Tokyo Trials and applied in numerous other war crimes trials after the World War 11.4
It will not be out of place to ensure that soldiers are made to be more aware of legal framework guiding
the conduct of hostilities. The mastery of such laws in the most practical ways will aid compliance. To
do this, the International Humanitarian Law experts will not be directly employed but ex-military
personnel and veterans are trained by the experts to inculcate the knowledge in a more practical way as
the soldiers often regard such teaching as mere boring theory when taught directly by the legal experts
and regard same as not applicable in real war situation. This has been the mistake often repeated by the
military academies and war colleges. *°
Obeying the International Humanitarian Law principles especially Distinction and Proportionality will
clear the image of the Nigerian military and engender better the country’s cooperation with the outside
world in the anti-terror campaign. To achieve this, marrying tactical military strategies with salient issues
of International Humanitarian Law in the decade war against Boko Haram is crucial. A better inculcation
of such legal issues in the soldiers must be ensured in the military academies.

40Judith Gail Gadam, Proportionality and Force in International Law, American Journal of International Law (Vol. 87, No 3
(1993)) page 407
4lIn Re Yamashita, 327 US 1 (1946).

46 Military Self-Interest in Accountability for Core International Crimes Morten Bergsmo and SONG Tianying (editors)
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