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ABSTRACT
A growing number of secessionists within existing sovereign states, including entities in Nigeria,® are
attempting by either pacific or violent means to legitimize their claims, which they refer to as the right of
self-determination of peoples. The appearance of references to the right of self-determination in the UN
Charter widened the concept with an impression that the principle is applicable to any people anywhere in
the world. Yet the right of self-determination is taken to only apply to dependent peoples suffering
colonial power and as such the right of self-determination could never be exercised at the expense of any
disruption, partial or total, of a national unity and the territorial integrity of an existing state. The right
even becomes more complex as it appears to lie in the sphere of political relations, rather than legal
concepts. The paper aims to establish that there has been a contextual expansion of the principle of self-
determination to include legal rights of secession. The paper adopts a doctrinal research method by which
the fundamental question as to whether there is a legitimate right of secession is addressed.
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INTRODUCTION

The right of self-determination is paramount as a crucial aspect of the broader international law. The right
evinces two cardinal perspectives which are the independence from colonialism and secession from
existing sovereign states.? Thus self-determination is the process by which a country determines its own
statehood and forms its own government. Several years after the Nigerian civil war, the country is again
confronted with renewed secessionist agitations in various parts of the nation. The government’s response
has been that Nigeria as a nation is indivisible. Following through the Moscow declaration,
representatives of the four Great Powers entered into secret negotiations in the fall of 1944, with the aim
of setting up the foundations for a new world organization- the United Nations. The objective was to
create an organization with greater capacity and power to restore and maintain international peace and
security.® Although various states approved the aim and goals of the organization, some others were more
critical and considered the provision as having the potential to promote civil strife and secessionist
movements.* Nevertheless the principle of equal rights and self-determination of peoples took shape and
was incorporated in a number of places in the final version of the United Nations Charter; explicitly, in
Acrticles 1(2) and 55 and implicitly in Articles 73 and 76(b) dealing with colonies and trust territories.
Self-determination as an international principle was now considerably strengthened. The appearance of
references to the principle in the charter being a global instrument widened the concept and gave the
impression that the principle was applicable to any people anywhere in the world. Yet during a certain
period the principle of self-determination was thought to only apply to dependent peoples suffering

! There has been a continued agitation for secession by the eastern peoples in Nigeria.

2 Anne Bayefsky, Self-Determination in International Law; Quebec and Lessons Learned: Legal Opinions, Martinus Nijhoff
Publishers, 2000, p. 283. See also Milena Sterio, The Right of Self-Determination, International and Comparative Law Quarterly
(1998) Vol. 47,pp 537-572.

3 Cassese Antonio, Self-Determination of peoples: A Legal Reappraisal, Cambridge University Press, New York, 1995, p. 38-41.
4 Ibid
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colonial power. It was also assumed that the principle of self-determination was subordinated to the principle
of state sovereignty and that the right of self-determination could never be exercised at the expense of any
disruption, partial or total, of a national unity and the territorial integrity of an existing state.®

Another distortive assumption in history and particularly during the era of the League of Nations was that self-
determination in principle is political and was applied technically to certain colonial territories regulated by
special instruments. But the United Nations Charter in its article 1(2) and 55 refers explicitly to self-
determination in a generic context where it employed the word ‘people’. The universal scope of the Charter
further suggests that the principle of self-determination which it acknowledges should have a wider effect. Yet
the two provisions under articles 1 (2) and 55 are vague and ambiguous in context and the language
construction does not elicit its true meaning. This fact sets out a very complicating position of the principle of
self-determination as contained in the Charter. The Charter appears to have expressed the meaning in a rather
awkward manner so that the signification of ‘peoples’ to whom the right accrues seems unclear. Again one
may think that the preparatory works of the Charter may nonetheless leave clues as to the proper
contextualized import of the provisions. However the preparatory works does not say anything regarding the
meaning of peoples or self-determination. It further remains vague with regards to its intention or the legal
implications.

Theoretical Framework

The Marxist Revolutionary Theory

The Marxist theory of the right of nations to self-determination is adopted in this study.® The theory postulates
that there is a dialectical relationship between the resolution of the national question and the right of self-
determination. In essence the freedom to secede births the establishment of new states or a fusion of states. It
essentially guarantees the freedom of all peoples and creates a way for oppressed people to gain freedoms from
the oppressive government. Against this backdrop, the national liberation struggles or secessionist agitations
by entities in a state is seen as a democratic movement. Thus its condemnation gains no support as far as the
Marxist theory is concerned. In this regard, the Marxist revolutionary theory of the right of nations to self-
determination posits that peoples may be dominated and governed only by their own consent. The imposition
of a government upon a people who have not consented to being part of a system may be undemocratic. Such
people may choose to determine their fate by pulling out of the state.”

Natural Law Theory

Further, the natural law theory helps consolidate the point in this study on freedom and choice of government
by a people. Thomas Aquinas asks whether there is in us a natural law. First he makes a distinction to the
effect that a law is not only in the reason of a ruler, but may also be in the thing that is ruled. Within the
context of Aquina’s postulations, the things of creation that are ruled by that law have it imprinted on them
through their nature or essence. Since things act according to their nature, they derive their respective
inclinations to their proper acts or ends according to the law that is written into their nature. The natural law is
properly applied to the case of human beings, and acquires greater precision because of the fact that we have
reason and free will. It is our nature as humans to act freely by directing ourselves toward our proper acts and
end. That is, we human beings must exercise our natural reason to discover what is best for us in order to
achieve the end to which our nature inclines. Furthermore, we must do this through the exercise of our
freedom, by choosing what reason determines to be naturally suited to us, i.e what is best for our nature. Thus
the natural inclination of humans to achieve their proper end through reason and free will encompasses the
choice to secede where a government is either oppressive or unrepresentative.

5 Bring Ove, Kurdistan and the Principle of self-determination, German Yearbook of International Law, Volume 35, 1992 (GYIL
35, 1992), p. 158.

6 Amiri Baraka, Marxist-Leninist Revolutionary Theory: Its Relation and Application to the Third World and African Americans
(1983)The Black Nation, Vol 3, No. 1, summer/Fall.

7 See article 1 of the International Covenant on Civil and Political Rights of the General Assembly, Dec. 16, 1966.
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The American perspective of self-determination

According to President Wilson, self determination is not a mere phrase but an imperative principle of
action, which statesmen will henceforth ignore at their peril.”® The ultimate objective of self-
determination was the security of human beings through the protection of minority and ethnic groups.®
The principle meant that ethnically identifiable groups, peoples or nations should have the right to select
their own democratic government. This reflected President Wilson’s initial idea of self-determination,
which has an aim of it being implemented within a state.°

Development of the Principle from the purview of the United Nations
The view that seems to limit self-determination to colonial peoples is essentially conceived from Chapter
Xi and XIlI. The provisions regarding a general right of self-determination was thought to be too vague
and indefinite in its wordings and the principle of self-determination was consequently construed as an ill
defined concept of policy and morality and not as a legal principle.! Given to the uncertainty of the
Charter, one is left to assume that the right of self-determination was exclusively reserved for colonial
peoples. After all even the linguistic construction of the provisions left no further meaning than the
supposition that the concept was limited to colonial peoples. Consequently the notion was largely held
throughout the 1950s and 1960s. The same notion was further fortified by the General Assembly
Resolutions 1514 (XV) and 1541 (XV).12
However the importance of clarity and certainty in legal materials cannot be over emphasized. For one
thing, a clear legislation circumvents the difficulty of construing the exact intention of the draftsman. The
vague expressions of the provisions on self-determination in the Charter have rather occasioned the doubt
whether article 1(2) and 55 establish specific rights of secession in international law. The position has
been that the lack of precise definition of the concept of self-determination, from which exact conjectures
could be collected, makes it difficult to interpret the provisions in a manner that includes rights of
secession. More so, it has equally been submitted that even if there were rights to secede, the principle of
self-determination merely possess a moral and political force as it is important to guide the organs of the
United Nations in the exercise of their powers.’® Nevertheless, the importance of the right of self-
determination and its impact on the human rights of peoples may not permit a dismissal of the principle
for want of a clear definition in the Charter. As such the rather constricted notion that the principle has no
force other than political has been extensively opposed. For instance Professor Lauterpacht wrote that:
“Any such conclusion that the principle had no legal effect is no more than a facile
generalization. For the provisions of the Charter on the subject, figure prominently in the
statement of the purposes of the United Nations. Members of the United Nations are under legal
obligations to act in accordance with these purposes. It is their legal duty to respect and observe
fundamental human rights and freedoms. These provisions are no mere embellishment or an
accident of drafting. They were adopted, after deliberation and a prolonged discussion before
and during134 the San Francisco Conference, as part of the philosophy of the new international
system...”
The principle of equal rights and self-determination of peoples has been established as a statutory norm
conjunctively in both article 1(2) and article 55. The Charter itself is of a universal scope and effect and
pronounces valid rights and obligations. The implication therefore is that given to the universality of the
Charter as a multilateral international treaty, it can be argued that the principle of self-determination

8 Raic David, Statehood and the Law of Self-Determination, Kluwer Law International, The Hague, 2002, p. 181-182.

9 1bid p. 178.

10 1hid p.178.

11 Gayim Eyassu, The Principle of Self-Determination: A Study of its Historical and Contemporary Legal Evolution, Norwegian
Institute of Human Rights, Publication No. 5, Oslo, 1990, p. 21-24.

12 See Development through UN Practice.

13 Gayim Eyassu, The Principle of Self-Determination: A Study of its Historical and Contemporary Legal Education, Norwegian
Institute of Human Rights, Publication No. 5, Oslo, 1990, p. 21-24.

14 1bid at p. 23. See also Lauterpacht Hersch, International Law and Human Rights, Stevens Sons Ltd, London, 1950.

230



Nwogu & Oraeto ...... ..Int. J. Business & Law Research 9(3):228-235, 2021

cannot be limited to being a political principle but rather a legal principle.®® In support of this view,
several member states have reaffirmed the legal effect of the principle when the question of the legal
status of self-determination comes up in the United Nations.®
To further buttress the point above, the representatives of Yugoslavia in 1952 stated that:
“The equal rights of peoples and their right to self-determination were principles expressly stated
in Articles 1(2) and 55 of the Charter and thus constituted as a source of rights for one group and
obligations for another. The obligations were neither moral nor political, but legal, since Article
6 of the charter expressly provided for sanctions in the case of non-fulfillment.”*’
It is submitted that even if the principles of self-determination as expressed in the Charter exhibits a
political characteristic, its legal content can and should never be deprived. The principle is essentially one
of ideals and goals and is captured in a vital document of the United Nations being a well structured
organization of nations functioning to actualize and achieve set goals and standards. To assume that a
regulatory order of such organization is but a mere legislative trifle is to completely undermine its
authority. The proper supposition and assumption is to consider the principle to have legal effect since it
has been incorporated into the legislative forum of nations such as the United Nations Charter. In
addition, the rights to secede as an aspect of self-determination should equally have legal effect. What
remains is to ascertain whether such right of secession is within the context of the international law right
of self-determination. This is dealt with in the preceding paragraph.

Contextual Expansion of the Principle of Self-Determination

As earlier mentioned, in the early days of the United Nations the principle of self-determination was
viewed upon as being a right for colonial peoples only. This view was eventually rejected by the majority
of the third world which preferred the principle to be generalized.'® In 1952 the United Nations General
Assembly sought to express that all peoples have the right of self-determination as should be reflected on
the draft of the International Covenant on Human Rights. The principle was argued to have a general
effect and not limited to colonial states only.*

The General Assembly of the United Nations through several number of resolutions-after Resolution
1514 dealing on granting of independence to colonial peoples?’- attributed a wider scope to the concept of
self-determination, so that it was stretched beyond emancipation from colonial forces. Some of the
cardinal steps taken was the adoption of the two International Human Rights Covenants; the International
Covenant on Civil and Political Rights (ICCPR),? and the International Covenant on Economic, Social
and Cultural Rights (ICESCR),? as well as the Declaration of Principles of International Law concerning
Friendly Relations and Co-operation among States, Resolution 2625 (XXV),% the FRD.?*

15 1bid at p. 24.

16 1bid at p. 24.

17 Gayim Eyassu, The Principle of Self-Determination: A Study of its Historical and Contemporary Legal Education, Norwegian
Institute of Human Rights, Publication No. 5, Oslo, 1990, p. 21-24.

18 See Crawford James, The Right of Self-Determination in International Law: Its Development and Future, in people’s Rights,
Alston Philip (ed.), Academy of European Law, European University Institute, Oxford University Press, 2002, p. 16.

9 1bid p. 16-17.

20 Declaration on the Granting of Independence to Colonial Countries and Peoples, UN General Assembly Resolution 1514 (XV),
December 14, 1960.

2L International Covenant on Civil and Political Rights, December 16, 1966, UN General Assembly, Treaty Series, vol. 999, p.
171.

2 International Covenant on Economic, Social and Cultural Rights, December 16, 1966, UN General Assembly, Treaty Series,
vol. 993, p. 3.

23 Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States, Resolution 2625
(XXV), October 24, 1970.

24 Malanczuk Peter, Akehurst’s Modern Introduction to International Law, 7™ ed., Routledge, London, 2003, p. 327, and Thurer
Daniel, Self-Determination, in R. Berhardt (ed.) Encyclopedia of Public International Law, Volume IV, North Holland, 2000, p.
366.
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After a review of the Resolution on granting of independence to colonial peoples, it will be shown that the
other instruments adopted by the United Nations extended the principle beyond the assumed colonial
context.

A. Resolution 1514 (Declaration on the Granting of Independence to Colonial Peoples)

Resolution 1514 (XV) expressed the granting of independence to colonial countries and peoples and was
in fact the first pertinent contribution by the General Assembly in developing the principle of self-
determination.? The resolution strictly instructed all colonial powers to desist from further preponderance
upon peoples and transmit power to such territories and non-self governing territories which had not yet
attained independence. The said transmission of power was to be in accordance with the people’s free will
and desire. It is instructive to note that the resolution emphasized on independence for peoples who were
subject to colonial rule. Such emphasis perhaps set out the said Resolution 1514 (XV) as an instrument
that represents the political and legal basis for the decolonization policy of the United Nations.
Whether or not particular territories qualified as non-self governing territories to which article 73 and
Chapter XI of the Charter applied, was further elaborated by the General Assembly in Resolution 1541
(XV).26 The assembly established a principle which was employed in deciding for instance that East
Timor was a non-self governing territory. By the passing of Resolution 1654 (XVI1)?’ the General
Assembly further established an instrument for implementing Resolution 1514 (XV)%, known as the
Special Committee on the Situation with Regard to the Implementation of the Declaration on the Granting
of Independence to Colonial Countries and Peoples. With this process the principle of self-determination
was applied to all colonial territories.?®

B. The Significance of the two International Human Rights Covenants of 1966
Yet it was difficult to accept that the principle of self-determination was essentially limited to colonial
peoples® and as such the assembly went further to adopt two key instruments in order to foster a more
elaborate application of the right of self-determination. The dimension that the assembly had taken the
principle was one of human rights as it adopted the International Covenant on Economic, Social and
Cultural Rights (ICESCR), and the International Covenant on Civil and Political Rights (ICCPR), both of
which was adopted on December 16 1966 after Resolution 1514 (XV) of 1960 discussed above.

The two instruments adopted the phrase ‘all peoples’ as used in paragraph 2 of Resolution 1514 (XV),
where it states;

1. All peoples have the right of self-determination. By virtue of that right they freely determine their

political status and freely pursue their economic, social and cultural development.

The instruments went further to state that:

2. All peoples may for their own ends freely dispose of their natural wealth and resources without
prejudices to any obligations arising out of international economic cooperation, based upon the
principle of mutual benefit and international law. In no case may a people be deprived of its own
means of subsistence.

3. The state parties to the present Covenant, including those having responsibility for the
administration of non-self governing and trust territories, shall promote the realization of the right
of self-determination, and shall respect that right, in conformity with the provisions of the Charter
of the United Nations.

%5 Gayim Essau, The Principle of self-Determination: A Study of its Historical and Contemporary Legal Education, Norwegian
Institute of Human Rights, Publication No. 5, Oslo, 1990, p. 27-28.

26 principles Which Should Guide Member in Determining Whether or Not an Obligation Exists to Transmit the Information
Called for Under Article 73e of the Charter, UN General Assembly Resolution 1541 (XV), December 15, 1960.

27 United Nations General Assembly Resolution 1654 (XV1), November 27, 1961.

28 Declaration on the Granting of Independence to Colonial Countries and Peoples, UN General Assembly Resolution 1514 (XV),
December 14, 1960.

2% Gayim Essau, The Principle of self-Determination: A Study of its Historical and Contemporary Legal Education, Norwegian
Institute of Human Rights, Publication No. 5, Oslo, 1990, p. 29.

30 Crawford James, The Right of Self-Determination in International Law: Its Development and Future, in People’s Rights,
Alston Philip (ed.), Academy of European Law, European University Institute, Oxford University Press, 2002, p. 17.
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This process of entrenching the principle of self-determination into the two cardinal instruments on human
rights, articulated the principle as a fundamental human right that is necessary for human existence.3! More so,
the adoption of the language of Resolution 1514 (XV) which dwelt on the principle of self-determination as a
right accruable to all peoples, as well as the scope of provisions of the two instruments apparently stretched the
principle of self-determination beyond the colonial context. This is so since the two instruments assert that
self-determination is equally a civil and political right as well as an economic, social and cultural right. Its
inclusion in the separate untitled Part 1 of each covenant also suggests that the principle is of great significance
in the global polity.

Implication of the process

What was clear from the various actions of the United Nations at the time was that the principle of self-
determination no doubt applied to colonial territories. Further clarity was sought in order to settle the issue of
its application in a generic sense to include all peoples. Thus there was reasonable clarity in the context of
colonies and the people had to be consulted through an organized plebiscite under international supervision.3?
Nevertheless, a simplistic interpretation of article 1 of the two international human rights covenants will
indicate that the principle goes beyond colonial cases. The phrase ‘all people’s’ as used in the instruments
makes clear that the principle has a general connotation. A similar provision in paragraph 2 dealing with
permanent sovereignty over natural resources illustrates the general context in which paragraph 1 applies for
no one has ever suggested that the principle of permanent sovereignty over natural resources is limited to
colonial territories.®

Furthermore, the United Nations in 1970 further re-affirmed and extended the principle of self-determination
when the General Assembly adopted several pertinent documents which in its main contextualized the
principle. These documents were the Declaration of Principles of International Law Concerning Friendly
Relations among States in accordance with the Charter of the United Nations, Resolution 2625 (XXV), which
provided an elaborate interpretation of the principle of self-determination in the United Nations Charter; The
Declaration on Occasion of the twenty-fifth Anniversary of the United Nations, Resolution 2627 (XXV); A
plan of action, Resolution 2621 (XXV), for the full implementation of the Declaration on the Granting of
Independence to Colonial Countries and Peoples, and Resolution 2708 (XXV) which requested the special
committee to continue seeking suitable means for the implementation of the Declaration on the Granting of
Independence to Colonial Countries and Peoples and recommended methods and steps to be taken to enable
such peoples to reach their independence.3*

The Declaration of Principles of International Law Concerning Friendly Relations among States in accordance
with the Charter of the United Nations, Resolution 2625 (XXV),%® commonly referred to as the Friendly
Relations Declaration, or the FRD, is perhaps the most authoritative document or instrument. The reason is not
far-fetched for it seeks to explain the implications of self-determination in more detail than other international
documents before it.%

The FRD substantively reflected the wording of the common provisions in articles 1 of the two Human Rights
Covenants of 1966 (ICESCR) and the (ICCPR) which was adopted by a consensus by the General Assembly in
1970. The FRD clearly stipulates that ‘the principle of equal rights and self-determination of

31 Thurer Daniel, Self-Determination, in R. Bernhardt (ed.) Encyclopedia of Public International Law, Volume IV, North
Holland, 2000, p. 366.

32 Principles Which Should Guide Members in Determining Whether or Not an Obligation Exists to Transmit the Information
Called for Under Article 73e of the Charter, UN General assembly Resolution 1541 (XV), December 15, 1960, annex, principles
VI-VIII.

33 See the views of Crawford James, The Right of Self-Determination in International Law: Its Development and Future, in
People’s Rights, Alston Philip (ed.), Academy of European Law, European University Institute, Oxford University Press, 2002,
p. 27.

34 Gayim Eyassu, The Principle of self-Determination: A Study of its Historical and Contemporary Legal Evolution, Norwegian
Institute of Human Rights, Publication No. 5, Oslo, 1990, p. 29.

3 Declaration on Principles of International Law Concerning Friendly Relations among States in accordance with the Charter of
the United Nations, UN General Assembly Resolution 2625 (XXV), October 24, 1970.

36 Malanczuk Peter, Akehurst’s Modern Introduction to International Law, 7™ ed., Routledge, London, 2003, p. 327.
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peoples’ includes the right of all peoples to freely determine, without external interference, their political
status and to pursue their economic, social and cultural development.” The document outlines the duty of
every state to ‘respect this in accordance with the provisions of the Charter’, and also to promote the
‘realization of the principle of equal rights and self-determination of peoples, in accordance with the
provisions of the Charter’, through joint and separate action.*’
The FRD further stipulates that ‘the establishment of a sovereign and independent state, the free
association or integration with an independent state or the emergence into any other political status freely
determined by a people constitutes modes of implementing the right of self-determination by that people’,
hence stressing the methods of self-determination.® Nevertheless, one consequence of the FRD is that it
is not a legally binding document being a General Assembly Resolution. However the FRD is instructive
to stress on the generally accepted views that the document deals on. The FRD further defines the United
Nations Charter as the highest authority of international law.% It is worthy to note that in dealing with the
FRD, the General Assembly paid particular attention to the intricacies of the principle of self-
determination especially as it relates to factors hindering the realization of the right.*
Further, the wrongful supposition that self-determination is limited to colonial territories as is merely a
tool for decolonization can be further dispelled by the fact that Principle VIII in the Helsinki Final Act of
1975 makes reference to self-determination. It must be noted that at the time of enacting the Helsinki Act
in 1975 there was no situation of colonialism in Europe or Northern America.** Yet paragraph 2 of the
Act states:
“by virtue of the principle of equal rights and self-determination of peoples, all peoples always
have the right, in full freedom, to determine, when and as they wish, their internal and external
political status, without external interference, and to pursue as they wish their political,
economic, social and cultural development.’’
The principle of self-determination has further been recognized by state practice as a basic principle of
international law to which even the status of jus cogens is attributed.*? It is necessary to emphasize that
jus cogens or ius cogens is a principle of international law, which is accepted by the international
community of states as a norm from which no derogation is ever permitted. Jus cogens is a peremptory
principle of international law with universal and non-derogable effect as well as one of the highest branch
of law which supersedes other laws.*® In fact the then Special Rapporteur of the Sub-Commission on
Prevention of Discrimination and Protection of Minorities, Hector Gros Espiell in 1980 stated that “no
one can challenge the fact that in the light of contemporary international relations, the principle of self-
determination necessarily possesses the character of jus cogens.

37 Declaration on Principles of International Law concerning Friendly Relations among States in accordance with the Charter of
the United Nations, UN General Assembly Resolution 2625 (XXV), October 24, 1970.

38 Thurer Daniel, Self-Determination, in R. Bernhardt (ED.) Encyclopedia of Public International Law, Volume IV, North
Holland, 2000, p. 366.

39 See Crawford James, The Right of Self-Determination in International Law: Its Development and Future, in People’s Rights,
Alston Philip (ed.), Academy of European Law, European University Institute, Oxford University Press, 2002, p. 30.

40 Gayim Eyassu, The Principle of self-Determination: A Study of its Historical and Contemporary Legal Evolution, Norwegian
Institute of Human Rights, Publication No. 5, Oslo, 1990, p. 29-30.

41 See para. 2 of the Final Act of the Conference on Security and Cooperation in Europe (The Helsinki Final Act of 1975), Aug.
1, 1975, 14 1.L.M. 1292, Principle VIII.

42 Malanczuk Peter, Akehurst’s Modern Introduction to International Law, 7" ed., Routledge, London, 2003, p. 327.

43 See the views of Gros Espiell Hector, The Right to Self-Determination: Implementation of United Nations Resolutions, Study
prepared by Hector Gros Espiell, Special Rapporteur of the Sub-Commission on Prevention of Discrimination and Protection of
Minorities, New York, United Nations, 1980, E/CN.4/Sub.2/405/Rev.1, p.12.; See also Brownlie lan, Principles of International
Law, 6™ ed. Oxford University Press, 2003, Hannikanen Lauri, Peremptory Norms (Jus cogens) in International Law: Historical
Development, Criteria, Present Status, Finnish Lawyer’s Publishing Company, Helsinki, 1988, pp. 489-90, pp. 317-713.

4 Gros Espiell Hector, The Right to Self-Determination: Implementation of United Nations Resolutions, Study prepared by
Hector Gros Espiell, Special Rapporteur of the Sub-Commission on Prevention of Discrimination and Protection of Minorities,
New York, United Nations, 1980, E/CN.4/Sub.2/405/Rev.1, p.12.
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From a more traditional legal perspective, the International Court of Justice (ICJ) in 1995 had mentioned
in the case of East Timor that the right of peoples to self-determination was an essential principle of
contemporary international law, i.e customary international law, and an erga omnes obligation, when it
affirmed that:
“The principle of self-determination has been recognized by the United Nations Charter and in
the jurisprudence of the Court... and is one of the essential principles of contemporary
international law.”*
The evolution of the principle of self-determination is confirmed and fostered through the power of state
practice which translated the principle to the status of jus cogens.

CONCLUSION AND RECOMMENDATIONS

It has been shown that the United Nations and a body of scholars and institutions do conceive the thought
and hold the opinion that the principle of self-determination is part of contemporary international law and
has been accorded the status of jus cogens.*® Following the inclusion of the principle in the UN Charter
and other post colonial international law instruments, the principle has evolved and developed into a more
substantial form that includes the right of secession. This is so since the instruments on human rights
which specified the right of self-determination were adopted after the era of colonization. More so, the
wordings of the instruments ‘all peoples’ is suggestive of the fact that the right does not apply to colonial
peoples only. Deductively a critical aspect of the complexity regarding self-determination is whether or
not the reference to ‘peoples’ means the entire population of a state or limited to groups. In the case of
reference to the entire population, the right to self-determination will then accrue to the state only.
However an interpretation of peoples to groups will imply that self-determination is not limited to the
whole population of a state and even smaller groups in a state may have acquired that right. It is submitted
that it is rather obscure to assume that the right accrues to a whole population of a state and it is easy to
see how such position does not enthrone human rights in a system. Thus it is recommended that the UN
Charter be reviewed to expressly provide for rights of secession. It is further recommended that the right
as expressed in the Charter be domesticated by states as component part of the comity of nations.

45 East Timor (Portugal v Australia), Judgment, ICJ Reports, 1995, p. 90, para. 243. Erga omnes obligations have been defined as
“obligations of a state towards international community as a whole. In view of the importance of the rights involved, all states
can be held to have a legal interest in their protection”; Barcelona Traction, Light & Power Company Ltd, Judgment, ICJ
Reports, 1970, p. 3, para. 32.

46 Brownlie lan, Principle os International Law, 6™ ed. Oxford University Press, 2003, p. 553-555. See also Crawford James, The
Right of Self-Determination in International Law: Its Development and Future, in People’s Rights, Alston Philip (ed.), Academy
of European Law, European University Institute, Oxford University Press, 2002, p. 10.
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