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ABSTRACT 

The oil and gas sector is an important element in Nigeria’s economic development. Thus, oil and gas are 

the mainstay of the country’s financial sustenance. Arbitration being an important aspect of alternative 

dispute resolution method has been globally recognized as an effective means of dispute resolution as a 

results of the numerous benefits that it has over litigation. The paper discusses the extant legal 

frameworks on arbitration in the Nigerian oil and gas industry. It traces the origin of international 

arbitration, at the same time examines the historical background of oil exploration in Nigeria. The paper 

further reviews the rationale for the use of arbitration in the oil and gas industry, which amongst others 

include speed, cost and the maintenance of long standing relationships as the reasons for use of arbitration 

in the oil industry. The laws regulating arbitration in the Nigerian oil industry were ex-rayed. The 

Arbitration and Conciliation 2004 was pinpointed as the major legislation on arbitration in Nigeria, the 

need for amendment of this law was seriously advocated by the authors. The challenges and prospects of 

the use of arbitration was also sufficiently discussed in the paper. The paper therefore recommends a 

reform of the Arbitration and Conciliation Act, and stressed the need to bring it up to date with the 

Arbitration Laws of Lagos State 2009, which contain some important provisions that are not found in 

Arbitration and Conciliation Act. The paper further recommends that all other legislations relating to oil 

and gas in Nigeria should include arbitration as dispute settlement mechanism. 

Keywords: Legal, Arbitration, Oil and Gas 

 

1.0 INTRODUCTION  

In any human relationship disputes cannot be completely ruled out. The oil and gas industry is no 

different. As is the case with every business transaction, there is the likelihood of disagreements. The oil 

and gas industry is one that involves heavy capital investment, thus giving rise to sophisticated 

contractual agreements. An essential feature of such agreements are arbitration clauses. Whenever 

disputes arise in most business agreements, parties often resort to peaceful settlement either by means of 

adjudication or the use of alternative dispute resolution (ADR). A significant feature of which is 

arbitration. 

Modern history of international arbitration dates back to the Jay Treaty of 1794 between the United States 

of America and Great Britain. This Treaty of Amity, Commerce and Navigation provided for the creation 

of mixed commissions. The commissions which was made up of American and British nationals had the 

task of settling a number of disagreements between the two countries which could not be resolved by 
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means of negotiation.1 A significant historical point in the history of arbitration is the Alabama Claims 

Arbitration of 1872 between the United Kingdom and the United States of America. Under the Treaty of 

Washington of 1871, the United States of America and the United Kingdom agreed to submit to 

arbitration claims by the United States of alleged breaches of neutrality by the United Kingdom during the 

American civil war. The two states agreed to an arbitral panel made up of five members to be appointed 

by the heads of states of Brazil, Italy, Switzerland, the United Kingdom and the United States. The 

arbitral award ordered the United Kingdom to pay compensation to the United States and this was 

complied with. The Alabama Claims Arbitration served to demonstrate the effectiveness of arbitration in 

the settlement of disputes and led the way in the years following, to the greater use of arbitration.2 

The use of arbitration at the international scene became popular towards the end of the 20th century just as 

colonialism was coming to an end, the engagement of guns and bombs to resolve disputes became very 

unattractive. Therefore, international rules were established over and against the use of force.3 At the 

early stages of the use of arbitration there was a lot of reluctance and suspicion by the host countries 

owing to the fact that they saw the practice and use of arbitration as solely advantageous to foreign 

investors. Host countries were again slow in accepting the use of arbitration as a means of dispute 

resolution because it was viewed as a system of bias in that majority of the arbitration panels were foreign 

based with a huge number of the representatives of the developed countries and with either few or no 

member from the developing countries. 

On the other hand, foreign investors with their heavy capital investments are usually unwilling to submit 

contractual disputes to the jurisdiction of the host country judicial system. Their worries include but not 

limited to the independence of the host countries judiciary, un-necessary delay in local judicial 

proceedings and unpopular local legislations. 

Generally, the limitations associated with litigations in courts gave rise to novel means of dispute 

settlement, such limitations include delay, high cost and unhealthy interference from political 

stakeholders. Parties to oil and gas contracts therefore gravitates towards a friendly and a civil resolution 

of disputes, 

 

1.1 Historical Perspective of oil Exploration in Nigeria 

The history of oil exploration in Nigeria began as far back as 1908 with the coming in of a German 

company called the Nigerian Bitumen Corporation. This foreign oil company stared its search for oil in 

the country in Okitipupa region in Ondo State of Nigeria. The company’s search for oil in the country was 

however not successful owing to the fact that oil was not discovered in a large sellable quantity4 the 

operations of the German company was halted as a result of the first world war. Effectively, oil operations 

commenced in Nigeria 1956 when the first commercial quantity was found by Shell D’ Arcy at Oloibiri in 

today’s Bayelsa State. Again, towards the close of 1956, another discovery was made in commercial 

quantity at Afam in Rivers State.5 The search for oil in the country increased rapidly so that by 1958, oil 

production had come up to 5,100 barrels in a day, thus leading to the first shipment and sale of Nigerian 

oil at the international market.6 

It is important to note that two major factors make the Nigerian crude oil relevant and attractive at the 

world oil industry: 

i) The location of the Nigerian crude oil which guarantees security of supply through its routes to 

Western Europe  

                                                           
1Enabulele A and Bazuaye B (2019) Teachings on Basic Topics in Public International law: Malthouse at 624 
2 ibid 
3 For example, the Hague Conventions of 1899 and 1907 both emphasized peaceful settlement of dispute and led to the formation 

of Permanent Court of Arbitration in the year 1899. The court is instrumental to the formulation of the Permanent Court of 

Arbitration Arbitration Rules (PCAAR) 2012 which finds relevance in most arbitral process. 
4 OPEC Bulletin, November (1982) at 21. 
5Ojomo M (1989) Law and Changing Policy in Nigeria’s Oil Industry: University of Lagos Press at 84 
6 ibid 

Dandy et al .….. ..Int. J. Business & Law Research 9(3):236-247, 2021 

 



238 

 

ii) The quality of the Nigerian crude oil because of its low sulphur content.7 

The vigorous search for crude oil in Nigeria continued for several years until Nigeria joined and 

became a member of the Organization of Petroleum Exporting Countries (OPEC) in 1971. 

Membership of the organization assisted Nigeria and other countries to establish their own national 

oil companies which on a long run helped member countries to take control of their natural resources 

and to fully participate in the oil industry.  

The establishment of national oil companies by OPEC member countries constituted a solid check on 

the earlier independent operations of the international oil companies. In most OPEC member 

countries, their national oil companies were directly in control of oil activities through joint venture 

agreements. 

In terms of investigation and exploration for crude oil in Nigeria, the most favourable and positive oil 

yielding structures are dominantly found in the Niger-Delta in the southern part of Nigeria. 

 

1.2 Meaning of Arbitration? 

Arbitration is a private dispute resolution mechanism adopted by disputing parties as an alternative to 

appearing in the court of law. In Halsbury’s Laws of England arbitration was defined as the ‘process by 

which a dispute or difference between two or more parties as to their mutual legal rights and liabilities is 

referred to and determined judicially and with binding effect by the application of law by one or more 

persons (the arbitral tribunal) instead of by a court of law.’8 

Ronald Berstein has also defined arbitration as: 

A private process whereby a private disinterested person called an arbitrator, chosen by 

the parties to fashion out, but without regards to legal technicalities, applying either 

existing law or norms agreed by the parties and acting in accordance with equity, good 

conscience and the perceived merit of the dispute makes an award to resolve the dispute.9 

According to Orojo and Ajomo, arbitration is a procedure for the settlement of disputes, under which the 

parties are to be bound by the decision of an arbitrator whose decision is in general, final and legally 

binding on both parties.10 

Arbitration is thus an alternative dispute resolution system which is private in nature, involving the use of 

one or two arbitrators as agreed by the disputing parties, the decision of such arbitrator (s) usually referred 

to an award is final and enforceable at law. In the arbitration process, the disputing parties though have 

control over the process, they do not determine the outcome of the of the arbitral process. In Nigeria, 

arbitration is regarded as an alternative dispute system strictly regulated by the arbitration and conciliation 

Act.11 It is also important to note that Nigeria has largely accepted, acceded to and ratified all 

international conventions relating to international arbitration. It has also adopted the New York 

Convention majorly for the enforcement of arbitral awards.12 

 

1.3 Types of Arbitration 

There are however different types of arbitration. They include: 

The domestic arbitration 

This type of arbitration exists between persons who at the time of entering into the contract are carrying 

out business in the same country of which the subject matter of the contract is to be performed in the same 

country.13 

                                                           
7Atsegbua L (2012)Oil and Gas Law in Nigeria theory and practice: Fifers Lane Publishers at 41 
8 Halsbury’s Law of England (1999) 4th edition. Butterworths para 601at 332. 
9  Maxwell F (1989)Commercial Alternative Dispute Resolution: The Law Book at 55. 
10Orojo JO and Ajomo MA (1999)Law & Practice of Arbitration and Conciliation in Nigeria: Mbeyi and Associate at 3. 
11 Laws of the Federation of Nigeria 2004, Cap. A18 
12 Kingston Kato and Nnadozie Eric (2017)‘The Effects of International Commercial Arbitration on the Nigeria’s National 

iInterest: A ViewPoint  From The Crude Oil Sector’ 1 (1) Uniport Law Review at 135  
13Orojo (note 10) at 52. 
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International arbitration 

This type of arbitration exists where you have parties to business transaction coming from different 

countries or the subject matter of the transaction is perfected in different counties. According to Uncitral 

Model Law on International Commercial Arbitration14, an arbitration is international if : 

a) The parties to an arbitration contract have at the very time of conclusion of the 

agreement, their places of business in different States  

b) One of the following places is situated outside the state in which the parties have 

their places of business. 

c) The parties have expressly agreed that the place the subject matter of the arbitration 

agreement relates to more than one country 

 Ad Hoc Arbitration 

This comes up when the parties in their contract do not make reference to any arbitration rules or which is 

to be administered by an institution or agency or body. Under this situation, the parties are to on their own 

make necessary arrangements for arbitrators, the parties are also expected to agree on the appropriate and 

applicable laws, rules and procedures to be adopted. Ad hoc arbitration is flexible in nature, faster and 

less expensive when compared to institutional arbitration. This system, seriously requires the cooperation 

of the parties together with the arbitral tribunal for its success. To make this work, the parties may consent 

to engage internationally recognized set of arbitration rules in the arbitration process.15 

Institutional arbitration 

This is a form of arbitration that is administered by expert or specialized institution having its own rules 

of arbitral engagement. Such institution could either be international or national. Examples include the 

International Center for the Settlement of Investment Disputes (ICSID), the International Chambers of 

Commerce (ICC), the London Court of International Arbitration (LCIA) and the Singapore International 

Arbitral Centre (SIAC). Sometimes, these specialized institutions make available a clear list of arbitrators 

from which disputing parties may choose from.16 

An institutional arbitration is one which is administered by an institution agreed upon by the parties and 

conducted in accordance with that institution arbitration rules. The institution provides a framework and 

rules of procedures for the arbitral hearing. Institutional arbitration may also be referred to as 

administered arbitration.17 

 

1.4 Rationale For Use Of Arbitration In Oil And Gas Contracts 

One major reason for the enactment of the laws on  to regulate the resolution of disputes between the 

contracting parties is to ensure the Sanctity of their contract, in line with the principle of “Pacta Sunt 

Servanda” upholding contractual stability, whereby its impossible for one of the parties to the contract to 

modify or terminate the contract.18 

Several factors contribute however to the use of arbitration in dispute resolution in the oil industry. 

Amongst others, is the technical nature oil the oil and gas industry, which strictly require arbitrator (s) 

with special knowledge in the field, which knowledge may not be found in the regular court room. 

Again, there is the use of high degree sophisticated contract agreements specially drafted by professionals 

in the oil and gas industry, thereby requiring professional and expert interpretation as well as dispute 

resolution.  

Arbitration as a means of dispute resolution is attractive especially in Nigeria, owing to the fact that 

dispute settlement through litigation or court room exercise is bedeviled with undue delays resulting from 

                                                           
14Uncitral Model Law on International Commercial Arbitration, available at https://www.uncitra.org/pdf/english/texts/arbitration 

/ml-arb/06-54671-Ebook.pdf. [Accessed 5 April 2021] 
15 ADGM Arbitration Center, available at https://www.adgmac.com/arbitration/what-is-arbitration. [Accessed 5 April 2021] 
16 International Chambers of Commerce: ‘The  ICC’ available at http://iccwbo.org/[Accessed 5 April 2021] 
17 Simons & Simons LLP, ‘An Introduction to the Key Features of Institutional Arbitration’ available at 

lexisnexis.co.uk/legal/guidiance>[Accessed 5 April 2021] 
18Atsegbua (note 7) at 170. 
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court room congestion and unreasonable adjournment of cases. In this kind of situation, disputing parties 

can hardly predict or determine the duration or life span of their legal dispute. Most court cases could 

drag unnecessarily for as long as 15- 20yrs or even more, this ugly situation could also be attributed to 

large number of cases as well as the limited number of qualified judges to tackle the cases.19  This is not 

in any way healthy for dispute resolution mechanism. Thus, where parties validly inserted an arbitration 

clause in their contract, they may opt to file a contractual dispute with any arbitration panel of their 

choice. Arbitration enhances expeditious hearing of disputes, leads to reduction of caseloads in court. 

Another rationale for the use of arbitration especially in the oil and gas industry is the fact that foreign 

international oil companies trust in the process a means of dispute resolution because they fell arbitration 

is more reliable and impartial in operation than domestic courts which to them can easily be subjected to 

manipulations.20 

Arbitration is proven to be a faster and an efficient system of dispute settlement, arbitration mechanism 

ensures that no delay in the process of adjudication. Under the arbitration method of dispute resolution, 

confidence and information regarding the parties are protected from the knowledge of the general public. 

Confidentiality is guaranteed. The parties play important role in selecting the arbitrator (s) who will 

preside over their case. The parties also have the right to select a place for their arbitration which is 

neutral and independent of the nationalities of the parties.21 

Another important rationale for the use of arbitration is the fact that enforcement of court judgements 

across borders can be very challenging especially in a situation where there is no enforcement treaty in 

place, on the other hand, an arbitration award can be enforced in several countries through the application 

and regulation of the Washington Convention of 1965 which makes provision for the establishment of the 

International Centre For Settlement of Investment Disputes (ICSID), more than 150 countries are 

signatories to this Convention including Nigeria.22 

Another reason for the preference of arbitration over court room litigation is the fact that it does not 

encourage any form of contest between the disputing parties. By all means, arbitration seeks the overall 

best interest of parties to the dispute. Arbitration becomes very useful because of the overlapping 

commercial interests and longtime contractual relationships between international oil and gas companies 

and the host countries to avoid destroying long existing relationship. A major characteristic of arbitration 

as a method of dispute resolution is that the financial costs is under taken by the disputing parties. Costs 

of venue, officiating, payment of the arbitrators, transportation as well as refreshment are all provided by 

the parties involved. Although some have argued that even in court room litigation, the parties also pay 

the costs. The truth is that the state to a large extent participate in the payment for litigation.23 In 

arbitration, the disputing parties completely for their own choice of justice. Arbitration therefore in this 

context be referred to as the privatization of justice. 

Arbitration as a dispute settlement mechanism is usually a lot less expensive compared to the cost of 

litigation. The fee that disputing parties pay the arbitrator in most cases, is far less than the payment of 

expert witnesses to appear and testify in a court trial. Often the disputing parties share the fee for the 

arbitrator (s) equally, by so doing, the financial burden is not too heavy on any of the parties. The 

financial expenses involved in preparing for arbitration is lower than the cost of preparing for legal trial, 

this is owing to the fact that the rules of evidence are usually more relaxed than in trial, thus, document in 

support of case could be submitted in place of calling witnesses to come testify physically in the court 

room. Where a plaintiff or defendant for instance has several medical doctors or expert witnesses who are 

                                                           
19 Parris J (1983) Arbitration, Principles and Practice: Granada Publishing Limited at 2. 
20 National government’s interference and influence over the judiciary cannot be down played. This is as a result of the fact in 

most states the judiciary is not independent of the executive. It is on record that judicial appointments are usually influenced by 

the executive arm of government., thus, the judiciary can easily do the bid of the executives. 
21 ADGM Arbitration Center, Available at https://www.adgmac.com/arbitration/what-is-arbitration. [Accessed 7 April 2021] 
22ibid 
23 It is the state that pays the court judges and other court workers, the state in addition provide other basic infrastructure for 

effective judicial operation. 
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outside the jurisdiction of the court, the cost of bringing them to testify could be very high, in arbitration 

however, the reports or records sent in by the experts can simply be admitted in evidence.  

One disadvantage of the use of arbitration in dispute settlement is the fact that arbitration award being 

binding on the parties, it makes the parties give up their right to appeal. In that case, they are not given the 

opportunity to correct what any of the parties may fell is an erroneous arbitral decision. 

Again, in terms of disadvantage, the rules of evidence is relaxed in arbitration process, evidence which 

ordinarily a judge would not consider, may be taken in evidence by an arbitrator. In this light, the decision 

of an arbitrator may be based on information that a judge would not take during trial. Where a witness 

present certain information by documents, the implication is that there is no opportunity to cross-examine 

the testimony of the witness.24 

It must be noted that an arbitration award is final, and in some respects has the same capacity with a court 

judgment. In other words, whatever the decision of the arbitrator (s) is/are it is binding on the parties. In 

the case of United Insurance v. Stocco25the court held that an arbitration award is binding on the parties 

and enforceable and prevents one of the parties in the dispute from filling an application to invalidate the 

arbitration clause. However, the parties could still make application to the court to revoke the award. This 

can be done under S. 2 of the Arbitration Act.26 

Arbitration as a matter of principle must of necessity arise from the express agreement of the parties as a 

condition precedent.27 This position was stressed by the Supreme Court of Nigerian in the popular case of 

K.S.U.D.B v. Franz Construction Limited.28The court in this case held that it the existence of an express 

arbitration agreement between the disputing parties that makes arbitration decisions valid. Arbitration 

agreement is usually stated in the contract, and referred to as arbitration clause, flowing from the 

Arbitration and Conciliation Act 2004, an arbitration clause must be very clear and unambiguous. 

 

1.5 Arbitration In The Oil And Gas Industry 

There are a lot of factors that contributes to the wide use of arbitration in the world oil industry. These 

includes the highly technical nature of the oil industry, the professional character of  oil contracts, as well 

as other business interests together with the age long business relationship between the international oil 

companies and the host countries.29 Regularly, International oil companies include arbitration agreements 

in their contractual dealings with host oil governments. In the past, host national government were 

reluctant to enter into arbitration agreements because they saw it as an infringement on their right as well 

as not being compatible with the principle of permanent sovereignty over natural resources as stipulated 

by the United Nations General Assembly Resolution 1803. But with the Washington Convention of 1965 

providing for the International Centre for the Settlement of Investment Dispute (ICSID) this fear is laid to 

rest. It must be noted that the ICSID as an international organization provides services for the arbitration 

and settlement of investment disputes between international investors and host national governments.30  

The parities to the dispute must unanimously consent in writing to surrender dispute to the ICSID. 

Consent may be evidenced in a treaty or in the contract itself.31  As a result of the general acceptance of 

the ICSID within the international community, Host Countries intending to receive foreign investors 

usually make public their willingness to settle foreign investment disputes through the engagement of the 

ICSID. On the other hand, international oil companies are attracted to put in investment knowing that it 

                                                           
24Atsegbua (note 7) at 170. 
25 (1973), 3 SC11 
26 Cap A18, Laws of the Federation of Nigeria, 2004 
27Obiozor CA(2010) Courts and The Framework for domestic Arbitration under the Act in Nigeria: Allied Press at 38. 
28 {1990}, 4 NWLR (part 142) P.33 
29JumokeAkinjide-Balogun , Oil and Gas Arbitration: “ International Commercial Arbitration In The African Sub-Region, 

Meeting The User’s Need. Being a paper presented at the Lagos Regional Centre For International Commercial Arbitration in 

Consort with Its Host Government on Tuesday April 27, 1999 
30ibid 
31ibid 
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shall not be subjected to surrender dispute to an unpopular tribunal.32 Nigeria’s example of this sort of 

willingness clearly seen in the Nigeria LNG Fiscal Incentives’ Guaranties and Assurances Decree No. 39 

of 1990, paragraph 22 of the decree states that in case of inability or failure to successfully settle any 

dispute within 90 days of the issuance of the letter of notification of the dispute to the government, such a 

dispute may be submitted for arbitration to the ICSID.33 Arbitration agreements are also present in many 

joint venture and production sharing contracts between international oil companies and state owned oil 

companies, consent to arbitrate can as well be found in contracts between Oil and Gas Operators and 

Service Contractors.  

 

1.6 Legal Framework For Arbitration in The Oil Industry In Nigeria. 

Several efforts have been made by the Nigerian government to establish arbitration as a mechanism for 

the settlement of disputes in various section of the country’s economy including disputes arising from the 

oil and gas industry.34 The following are the relevant and extant laws in Nigeria for the settlement of oil 

and gas disputes. 

 The Arbitration and Conciliation Act35 

This is the governing law on commercial arbitration in Nigeria. This law as it were, makes provision for 

methods by which parties may establish a legally binding arbitration agreement, it provides for how 

arbitration may begin and terminate together with clear procedure in constituting an arbitration tribunal. It 

must be noted that the arbitration and conciliation act makes available a solid legal platform for the 

settlement of commercial disputes by arbitration. The arbitration and conciliation is however applicable to 

the 36 States of the federation including the federal Capital territory Abuja. It is important to note that 

Section 34 of the Act36 stresses the fact that the act does not affect other laws which provides for the 

settlement of dispute by arbitration. In essence, the Act recognizes validity of other laws relating to the 

settlement of dispute by use of arbitration. The Arbitration and Conciliation Act is modelled in line with 

the UNCITRAL model on arbitration though with minor adjustments. 

The 1999 Constitution of the Federal Republic of Nigeria 
Section 6 of the Constitution established the judicial arm of the government vested with the responsibility 

to preside over legal issues and disputes between persons, persons and government, as well as disputes 

between governments.37 Other relevant provisions of the constitution that provides for judicial 

adjudication in oil and gas disputes include Section 251(1) it states that  

“the federal high court shall have jurisdiction to the exclusion of other courts in civil cases 

And matters relating to mines and minerals (including oil fields, oil mining, geographical surveys 

and natural gas)38 

The Federal High Court has original jurisdiction over disputes arising within the oil and gas sector in 

Nigeria.  

The Nigerian Investment Promotion Act39 

This legislation governs all forms of foreign investments. Section 26 of the Act provides that in the event 

of a dispute between an investor and any government of Nigeria to which this law applies, shall be settled 

via mutual understanding. By Section 26(1) where the mutual discussion fails, the matter then can be 

tendered for arbitration.40 Section 26 (3) on the other hand encourages the settlement of disputes in the 

field of oil and gas in Nigeria by arbitration. The section provides that where a dispute or disagreement 

                                                           
32ibid 
33Ibid 
34The Trade Dispute Act T8 Law of the Federation of Nigeria 2004 is a very good example of such effort by the Nigerian 

government. The trade dispute act makes provision for the use of arbitration in the settlement of trade disputes in the country. 
35 Cap A 18, Laws of the Federation of Nigeria, 2004 
36ibid 
37 Section 272 (1) and 232 (1) of the 1999 Constitution of Federal Republic of Nigeria (as amended) 
38 Section 251(1) 1999 Constitution of Federal Republic of Nigeria (as amended) 
39 Cap N117 LFN, 2004 
40 International oil companies feel more comfortable submitting their dispute to arbitration than the domestic courts 
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arises between an investor and the federal government in respect to mechanism of settlement to used, in 

that case, the international Centre for the settlement of investment disputes rules shall be applicable.41 

The Petroleum Act42 

It must be noted that the Petroleum Act is an important piece of legislation which regulates the oil sector 

in Nigeria. The act provides that questions or dispute relating to it shall be settled by arbitration. 

However, Section 11 of the Act clearly provides for arbitration as a system of dispute settlement. Dispute 

relating to the Minister of petroleum and a licensee shall be submitted to arbitration. 

International Center for Settlement of Industrial Disputes 
This international organization was established to regulate foreign investment, particularly dispute 

resolution. It is important to note that Nigeria is one of the first countries to sign up this agreement and 

has gone further to adopt ICSID investment code into the nation’s Investment Promotion Commission 

Act. A look at Section 26 (3)of the Investment Promotion Commission Act show that the ICSID rules 

shall be applied in the case of dispute between foreign investor (s) and the federal government. The 

reason for this is to provide an alternative method of dispute settlement outside of the Nigerian laws. The 

government submitting to the ICSID gives some form of confidence to the international investors in 

having dealings with the national government. It assures the international investors that there is in place a 

recognized dispute settlement mechanism which would be the same with the legal rules that they are used 

to. 

The Oil Pipelines Act43 

The Act provides that where there is a dispute between the minister of petroleum and licencee and such 

dispute can not be settled by mutual agreement the dispute can be referred to arbitration, this is pursuant 

to Section 17 (5) of the Act. The Act did not in any away consider litigation as an option in the settlement 

of dispute in the oil and gas industry. 

The Nigeria Liquified Natural Gas (Fiscal Incentives, Guarantees and Assurances) Act 44 

With the enactment of this Act, the Nigerian government showed it readiness to attract foreign investors 

in the oil and gas industry for its overall development. By Section 22 of the Act, where there is a dispute 

foreign investor (s) and the Nigerian government, such dispute is expected to be settled amicably, if 

settlement fails, it shall be submitted to ICSID arbitration within 90 days in which the parties failed to 

have an amicable settlement of the dispute.45 This provision as it where clearly recognizes the place of 

arbitration in the Nigerian oil industry. 

Haven examined some of the laws regulating arbitration in Nigeria it is important to note that some of the 

legislations like the Arbitration and Conciliation Act need to be amended. The (ACA) being the major 

legislation on arbitration in the country need to be amended to meet the present day reality. Section 4 and 

5of the Act for example provides that courts can grant injunctions in respect of arbitration agreement on 

the grounds perceived “misconduct” of the arbitrator (s)46 as a result however, parties involved in 

arbitration matters now use the phrase misconduct of the arbitrator as enacted in the act to either stop or 

slow down arbitral process. 

Again, the Arbitration and Conciliation Act of 2004 did not make provision for the immunity of 

arbitrators. This deficiency in the act as a matter of urgency need to be attended to through an 

amendment. In this respect, the Lagos State Arbitration Law 200947 has been applauded for introducing 

and incorporating Arbitration methods which are present the Arbitration and Conciliation Act. Aside from 

providing for the immunity of arbitrators,48 the Lagos State Arbitration Law also provides for the joinder 

                                                           
41 The Nigerian investment and Promotion Commission Act, Cap N117 LFN, 2004 
42  Petroleum Act, Cap P10 LFN 1990 
43 Oil Pipelines Act, Cap ) 07 LFN 2004 
44 Cap N38 LFN, 2004 
45 Section 22 of the Act. 
46 Section 30 of the Arbitration and Conciliation Act clearly states that an arbitral award may be set aside as a result of 

misconduct of the arbitrator, however, the act did not go further to define what constitutes misconduct within the Act.  
47 Lagos State Arbitration Law No.18, Chapter A342 
48 See Section 18 LSAL 2009 
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of parties and consolidation of parties49. It is important to note that Lagos State Arbitration Law applies to 

all arbitration issues within the State of Lagos. 

 

1.7 Challenges Of Use Of Arbitration In The Oil Industry In Nigeria 

There are a lot of challenges confronting the use of arbitration in the oil and gas industry in Nigeria. 

These challenges need to be urgently addressed in other not to further discourage disputing parties in the 

oil and gas industry from the use of arbitration as a mechanism for dispute settlement. 

First is the challenge of Place of Arbitration, in arbitration the venue or place of arbitration is usually not 

fixed unlike in litigation where the venue is determined by law.50 It is usually the parties to arbitration that 

determine the place of arbitration. In most cases, it is difficult for one to travel outside Nigeria to be a part 

of an arbitration proceeding, some time because parties are unable to come to a compromise as to the 

place of arbitration they may be forced to go to court to decide for them the modalities to choose a place 

of arbitration.51 

Secondly there is the unfriendly attitude of the Nigerian courts towards arbitration: there is usually the 

issue of delay of court’s processes in support of arbitration matters. This worrisome situation was 

demonstrated in the case of IPCO (Nigeria) Ltd v. Nigeria National Petroleum Corporation52where an 

expert witness stressed that the process of justice in Nigeria is very slow, stating that Nigeria is yet to 

come to terms with arbitration as mechanism for dispute settlement and yet to come up to speed with 

international standards. 

Another challenge is the setting aside of arbitration award by the un-favoured party. At conclusion of the 

arbitration process, the aggrieved party may seek a court order to set aside an arbitral award. It was held 

in the case of Triana Ltd v. UTB PLC53 that by virtue of Section 30 (1) of the arbitration and Conciliation 

Act, the court is empowered to lay aside an arbitration award given by an arbitrator (s) on the basis of 

misconduct of the arbitrator. Even in the oil industry it is possible to have an aggrieved party acting under 

section 30 (1) of the Act to lay aside an earlier arbitration award. This situation would usually result to 

serious legal battle in court thus defeating the whole essence of arbitration. 

There is also the challenge of bringing in unneeded litigation into arbitration cases by legal practitioners. 

In the case of NNPC v. Lutin Investment Ltd54one of the parties to the arbitration went to court to 

determine whether an arbitrator is entitled to consider proceeding abroad. Thus, the arbitration process in 

this case was delayed for about 12years as a result of an interlocutory injunction. Sometimes a party to 

arbitration who foresees an unfavourable award may decide to frustrate the process by heading to court to 

get an injunction to stop the arbitration. This is considered a major challenge in adopting arbitration as a 

method of dispute solution. 

Yet again is the challenge of inability to enforce arbitration award; where an arbitration award is issued 

against a party and such party is not willing to carry out or perform his responsibility as awarded by the 

arbitrator, the party in whose favour the award was made would be compelled to go to court to ask for 

help to enforce the award, when this is done the litigation being avoided would automatically be 

introduced. 

 

Severability of Arbitration Clause 

This doctrine is to the effect that an arbitration clause ought to have a life span of its own different from 

the main contract into which it was inserted. There has been a lot debate as to whether or not an 

arbitration clause should be terminated together with the main contract or whether it should have a life of 

                                                           
49 See Section 40 LSAL 2009 
50 A good example here is Order 9 of the High Court of Federal Capital Territory Abuja (civil Procedure Rules) 2004 
51In the case of NNPC v. Lutin Investment the parties where unable to decide on the place of arbitration , the parties then went to 

court to determine the place or venue of arbitration. 
52IPCO v Nigeria National Petroleum Corporation (2017) UKSC, 16 
53 (2009) 12 NWLR (Pt 1155) 319 
54 (2006) 12 NWLR (96), 504 
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its own. To a particular school of thought, an arbitration clause need not end with the main contract.55It 

survives even after the main contract is destroyed. It is possible to find a find legislative house of the 

country unilaterally terminating a contract, but an arbitration clause must have an ability to survive 

independently and separately from the determined contract.56 Without any arbitration clause inserted into 

the contract, there would be no legal authority to arbitrate.57 However, another school of thought 

postulates that arbitration clause should die at the same time with the main contract. To them, there is no 

reason an arbitration should continue to exist when the main contract has been terminated.58 Thus, the 

intention to submit to arbitration disappears it is a part of. In the view of Sornarajah, a valid law that 

destroys a contract would as well have the force of destroying of destroying all its clauses.59 Today 

however, the doctrine of severability of arbitration clause has become a major pillar of arbitration within 

the domestic and international arena.60 

One of the reasons for the support of the doctrine of severability of arbitration clause is the fact that the 

initial intention of the contracting parties was to surrender themselves to arbitration in the case of dispute. 

Secondly, the doctrine gains support because it protects parties to the contract and ensures that one of the 

parties does not unilaterally destroy or terminate the contract.61 And thirdly that the failure to respect the 

doctrine of severability of arbitration Clause in a contract is a clear attempt at bringing in the court and 

introducing litigation thereby loosing out on the original benefits of arbitration which includes speed, 

cost, non- destruction of long standing relationships amongst others.62 

It is important to note that the doctrine of severability of arbitration clause have now received universal 

acceptance and it is believed that the absence of it makes arbitral process non-effective.63  It has become 

an established principle that arbitration clause is distinct and separate from the main contract. The 

principle also has in several cases received judicial support. In the case of Sapphire International 

Petroleum Ltd v. National Iranian Oil Company64 the court held that the termination of the contract did 

not in any way stop the initiation of arbitral process. In Libyan American Oil Company v. Libya65the court 

stressed that arbitration clause survives the unilateral determination of a contract by a state. And that the 

clause continues to live long after the contract is terminated. 

Again, in the case of Reliance Industry Ltd v. Union of India, here the supreme court of India refused to 

consider an application brought by one of the parties, re-affirming the principle that an agreement to 

arbitrate is a different contract from the main contract entered into by the parties. However, the doctrine 

although it is widely accepted a general principle of arbitration both at national and international levels it 

would be regarded as ineffective in the following circumstances: (a) where the arbitration clause was 

inserted into the contract by fraud by one of the parties to the contract without the knowledge of the other. 

(b) where no valid contract exists in the first between the parties. (c) where the use of arbitration is not 

recognized under the law which the parties have chosen to regulate their contract. 

 

1.8 Prospects 

 Despite the problems associated with arbitration in the oil industry in Nigeria, we can however look 

forward to a lot of prospects in using arbitration for dispute settlement in the oil industry in Nigeria. A 

sound rear of hope for arbitration in the oil and gas sector in Nigeria is naming of Lagos by the 

international community as the Venue of Arbitration in international commercial arbitration for the West 

                                                           
55Rubino-Sammartano M (1990) International Arbitration Law:Netherlands:Kluwer and Taxation Publishers at 136. 
56Redfern A and Hunter M (1986)The Law and Practice of International Commercial Arbitration: Sweet & Maxwell at 9  
57Atsegbua (note 7) at 333. 
58Ibid 
59 M. Sornarajah M (1990) International Commercial Arbitration: The Protection of State Contracts: Longman at 1. 
60 ibid 
61Atsegbua (note 7)at 335. 
62ibid 
63ibid 
64 (1960) 35 ILR, 137 
65 (1981) 62, ILR at 178 
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African States. Sitting Lagos as the seat of commercial arbitration in Africa automatically dispenses with 

the difficulty of travelling abroad to settle disputes between international oil companies within the region 

and Nigerian oil companies, the center therefore makes for to have effective arbitration in Nigeria. 

Similarly, there is also a great encouragement found in the domestication of the ICSID Convention by 

Nigeria, the convention is effected in Nigeria through the ICSID enforcement award act66  by virtue of 

this act, the ICSID awards are directly enforced by the Nigerian Supreme Court. Thus, oil and gas 

disputes are accommodated within the ICSID Convention, and whatever awards made can be sought at 

the supreme court of Nigeria. 

By way of recommendation, it would be necessary to reform the Nigerian’s Arbitration laws particularly 

the Arbitration and Conciliation Act which appears to the nation’s major legislation on arbitration. The 

ACA need to be amended to reflect some of the innovations introduced by the Arbitration Law of Lagos 

State 2009 such as the consolidated and joinder of parties as well as the provision for the immunity of 

arbitrators. Again, a look at Section 4 and 5 of the Arbitration and Conciliation Act which talks about 

setting aside arbitral decision as a result of misconduct of the arbitrator, it is my view that the Act should 

be amended to exactly what constitutes misconduct of the arbitrator., the amendment importantly must 

also include the consolidation of actions or joinder of interested parties in arbitration settlement. 

Generally, the jurisdiction of arbitration needs to be widened to include resolution of disputes concerning 

fundamental human rights and constitutional matters. Governments at federal and state level should put 

up mandatory professional training for lawyers and judges in arbitration and other forms of alternative 

dispute resolution mechanisms. It also important that all legislation relating to oil and gas in Nigeria 

should include arbitration as a dispute settlement method. 

 

1.9 CONCLUSION 

This paper examined the use of arbitration in the Nigerian oil and gas industry, particularly the meaning, 

types and rationale for use of arbitration. The paper sought to review the legal framework which regulates 

arbitration practice in Nigeria and further noted certain gaps and limitations in the Arbitration and 

Conciliation Act which requires urgent amendments. Although the Nigerian government has huge efforts 

in encouraging arbitration in the oil and gas industry through the several legislations a lot of challenges 

still exist to slow down the use of arbitration as a dispute settlement mechanism in the country, despite the 

challenges identified in this paper, there still exists bright prospects for arbitration in the oil and gas 

industry in Nigeria. For the parties in an oil and gas dispute to resort to arbitration as a means of 

settlement, it is important that an arbitration clause be inserted into their oil contract, and if inserted, an 

arbitration clause as a matter of principle and judicial authority has an independent and separate life span 

from the main contract into which it was inserted.  
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