International Journal of Innovative Legal & Political Studies 11(2):85-95, April-June, 2023
' © SEAHI PUBLICATIONS, 2023 www.seahipaj.org ISSN: 2467-8503

w

Determination of Insanity in Criminal Law: A Matter
of Law or Question of Medical Proof?

Frank Ifeanyi Asogwah, PhD! & Maria Chigozie Onuegbulam, PhD?

ABSTRACT

The defense of insanity is one of the most controversial, misunderstood and hard-to-grasp concepts in
criminal law. It argues that the defendant is not criminally responsible for his or her actions due to an
episodic or persistent psychiatric disease at the time of the criminal act. Legal and statutory definitions of
insanity present it as a mental disease or natural mental infirmity that deprives a person of the capacity to
understand what he was doing or of capacity to control his actions, or of capacity to know that he ought
not to do the act or make the omission at the time of committing the act or making the omission.
Obviously, human mind and personality are integrated as to the cognitive, volitive and affective
capacities. Though these elements may not be compartmented, yet, cognition and volitional compartment
are major players in a crime. Some states, due to the controversial nature of insanity and the rigors of
proof, have come up with legislation that have eliminated the insanity defence for the purpose of
acquittal, but allow consideration of the mental status of the defendant only at the sentencing phase of a
trial. Under the Nigerian criminal justice system, one of the major controversies in the application of the
defence of insanity is whether the opinion of a herbalist can be considered as an expert opinion for the
purposes of section 28 of the Criminal Code. The overall objective of this study therefore, is to give
hindsight on the role of law in proving insanity for the purpose of acquittal in a criminal charge. To
achieve this goal five research questions were analysed in this paper. In a nutshell, the outcome of this
study underpins that despite a lot of criticism and long battle between medical and legal proof of insanity,
the weight of the opinion of the herbalist, there are some points which favour legal proof of insanity over
its rivals.
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INTRODUCTION

Uncertainties about the human mind loom large so that even as some puzzles get resolved, others emerge.
Hence, those perennial gaps in knowledge intersect with differing opinions about how far, and in what
ways, mental illness should excuse criminal conduct. Yet there is another puzzle about who has the
superior opinion in the determination process? Is it the law, the orthodox medicine or the herbalist? In
legal jurisprudence and principle, some legal traditions and principles are so fundamental that to violate
them is unconstitutional. Thus, in the determination of justice in any criminal charge, the law carefully
leads and remains the superior tool without unnecessary sentiments or some invented but uncertified
magical tools. It is therefore, that which is recognised and enforced by the court that is the law. Oliver
Wendell Holmes would say that “the prophecies of what the court will do in fact and nothing more
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pretentious are what | mean by law”.3 Obviously, the insanity defence is one of the legal doctrines that are
deeply rooted in our common-law heritage for centuries. A defendant who, due to mental illness, lacks
sufficient mental capacity to be held morally responsible for his actions cannot be found guilty of a crime.
This principle and the proof thereof have remained embedded in law notwithstanding remarkable shifts in
social mores and evolving medical understanding of mental illness. The conduct of a person and his
mental state of mind at the material time of the act is of great moment to the law. That is why if a sleeping
mother sharing the same bed with her baby rolls over and suffocates the child, her action will be held to
be involuntary. Thus, the action of a defendant must be voluntary to attract guilt. A person can be held
responsible only for his willed/voluntary actions. If his physical movements are involuntary, there will be
no criminal liability. Not only would punishment be undeserved in such cases, but also it could serve no
deterrent function, since involuntary actions cannot be deterred*. However, the issue in insanity is
whether the accused is responsible, whether he knew that his act was wrong, that he ought not to do the
act, whether a mental disease or defect prevented him from conforming his conduct in law. Hence, where
insanity negatives the mental element necessary for the crime, the verdict retuned is one of “not guilty by
reason of insanity”. Though this verdict acquits the defendant from criminal responsibility but it does not
protect him from the mandatory order of being sent to the hospital® or detained at the pleasure of the
governor, since he now poses a danger to the society. The court exercising its judicial powers can restrain
him and subject him to control and /or commit him to a hospital for treatment. The overall objective of
this study therefore is to give hindsight on the role of law in proving insanity for the purpose of acquittal
in a criminal charge as against medical result and opinion of a herbalist. Hence, the scope of this study is
to attempt answers to the following research questions: (i) What is the legal and medical definition of
insanity? (ii) How did the defence of insanity evolve in law? (iii) When is a medically unfit person legally
fit? (iv) What is the distinction between medical insanity and legal insanity? (v) Whether it is the medical
proof of insanity by the Medical/Native doctor that is the determining factor for acquittal or the legal
proof of insanity?

1. MEDICAL AND LEGAL DEFINITION OF INSANITY

Insanity has often been misconstrued to be a medical term, yet psychiatrists have long declared that they
do not know what it means, and assert that it can only be a legal concept, which in fact it is®. Insanity is a
degree of mental illness causing one to act against the social or legal demands of society or in which one
is held not to be responsible for one’s actions under the law. It is madness and extreme stupidity.” Thus to
be insane is to be in an unsound state of mind and to be seriously mentally ill, extremely foolish,
irrational 8

The Black’s Law dictionary defines insanity as “any mental disorder severe enough that it prevents a
person from having legal capacity and excuses the person from criminal or civil responsibility. According
to The Black’s Law dictionary “insanity” is a legal, not a medical standard. Hence it is also termed legal
insanity. It further recognises what it termed as emotional insanity and temporary insanity. It sees
emotional insanity as insanity produced by a violent excitement of the emotions or passions, although
reasoning faculties may remain unimpaired; it is a passion that for a period creates complete derangement
of intellect. It is sometimes described as an irresistible impulse to do an act. On the other hand temporary
insanity is an insanity that exists only at the time of a criminal act.® Thus, insanity defence is an
affirmative defence alleging that a mental disorder caused the accused to commit the crime. Unlike other

3 Anthony D’ Amato, “Legal Realism Explains Nothing” Faculty working paper, (2010) 84. Washington university Jurisprudence
Review (2009) 1-20 http://scholarlycommons.law.northwestern.edu/facultyworkingpaper, 84. Retrieved March 30, 2021.

4 C M V Clarkson, Understanding Criminal Law (London: Sweet & Maxwell, 2001) 36. See also section 24 of Criminal Code
(CC),

5 John W. Hinckley v United States of America (No. 97-3094) decided April 14, 1998.

6 Glanville Williams, Text book of Criminal Law, 2™ ed. (London: Stevens & Sons, 1983) 644.

7 The Chambers Dictionary, 10™ ed. 770

8 C. Soanes & A. Stevenson, Concise Oxford English Dictionary, 11" ed. 734

9 Page 797.
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defenses, a successful insanity defence results not in acquittal but instead in a special verdict “not guilty
by reason of insanity” which usually leads to the defendant’s commitment to a mental institution.
Over decades of the use of insanity defence, the definition of insanity has been modified by statutes in
various states and jurisdictions. The definition often includes changes to the availability of the insanity
defense, what constitutes legal insanity, on who lies the burden of proof, the standard of proof required at
trial, trial procedures, commitment and release procedures. The law still rests on the guideline for the
McNaghten rules among other things despite increasing criticisms due to growth of medical knowledge
among psychiatrists. Daniel McNaghten who suffered from what today would be called paranoia, was
actuated by the morbid delusion that he was being persecuted by Tories in 1843 killed the Secretary to
the Prime Minister Edward Drummond in a clumsy attempt to kill the Prime Minister himself. He was
found “not guilty by reason of insanity” and acquitted. The supposed leniency of the verdict caused a
public outcry that the law of insanity was debated by the House of Lords. Their Lordships decided to
invite the judges to advise them on the relevant legal principles. In response the judges answered:

*“ the jurors ought to be told in all cases that every man is to be

presumed to be sane, and to possess a sufficient degree of reason

to be responsible for his crimes, until the contrary be proved to

their satisfaction; and that to establish a defence on the ground of

insanity, it must be clearly proved that (A) at the time of

committing of the act, the party accused was labouring under

such a defect of reason, from disease of the mind,(B) as not to

know(1) the nature and quality of the act he was doing, or, if he

did know it, (2) that he did not know he was doing what was

wrong.”

The judges added(3) that if the defendant “ labours under (a)

partial delusion only, and is not in other respects insane, we

think he must be considered in the same situation as to

responsibility as if the facts with respect to which the delusion

exists were real.”!!

According to Section 28 of the Criminal Code:

“A person is not criminally responsible for an act or omission if at the
time of doing the act or making the omission he is in such a state of
mental disease or natural mental infirmity as to deprive him of capacity to
understand what he is doing or of capacity to control his actions, or of
capacity to know that he ought not to do the act or make the omission.

A person whose mind at the time of his doing or omitting to do an act, is
affected by delusions on some specific matter or matters, but who is not
otherwise entitled to the benefit of the foregoing provisions of this section
is criminally responsible for the act or omission to the same extent as if
the real state of things had been such as he was induced by the delusion to
believe to exist.

The legal meaning of insanity from the above provision entails that the accused must establish that: (1) At
the time of committing the crime, he was in a state either of mental disease or of natural mental infirmity
(2) it must then be shown that the disease or infirmity was such as to have deprived him, either of his
capacity to understand what he was doing; or of his capacity to know that he ought not to do the act or
make the omission; or of his capacity to control his actions!?2. The Criminal code in inserting the

10 Ibid.
11 Daniel M'Naghten's case (1843) UKHL J16, (1843) 8 Eng Rep 718; (1843) ALL ER Rep 229 (19 June 1843), House of Lords
(UK).
12 Okonkwo C.0O, Okonkwo & Naish on Criminal Law in Nigeria, 2" ed.(Spectrum Law Publishing:1badan)133.
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alternative phrase of ‘natural mental infirmity’ in the section could represent an attempt at providing a
broad and fair view of insanity. The court in Rex v. Omoni defined natural mental infirmity as: “a defect
in mental power neither produced by his own default nor the result of the disease of the mind”.

The Penal Code applicable in the Northern part of Nigerial®, The Criminal Code of Queens land and
Australia)** Section 27, and the Pakistan Penal Code®® have similar provisions as section 28 of the
Criminal Code. Under the Administration of Criminal Justice Act(ACJA) 2015% “of unsound mind and
consequently incapable of making his defence” include mental defects which might not be insanity
within section 28 of the Criminal Code, but such as a physical or mental condition, which prevents the
accused from following the proceedings and so from making a proper defence’. In other words the
ACJA just like section 28 of the Criminal Code also contemplates moments of delusion.

Delusion

Delusion can be defined as anything that deceives the mind with false impression, a deception, affixed
false opinion with regard to objective things especially as a form of mental derangement. It can also be
said to mean in psychiatry, “a false persistent belief not substantiated by sensory evidence. It is a firm and
unreasonable belief which is not based on reality and which cannot be removed by any demonstration of
its inaccuracy.”® It is a falsely held belief inaccessible to reason and which represents a departure from
previously held patterns of belief and which exists out of context which the subject derives®. The courts
have held that delusion is a distorted world view resulting from a mental condition which induces in a
person the unshakeable belief to regard what is unreal as if it is true.?’ It deceives the mind with false
impression, deception, a fixed false opinion with regard to objective things especially as a form of mental
derangement.?* It could be partial delusion thereby making the second paragraph of section 28 of the
Criminal Code applicable. Though the criminal law cannot control one’s belief but it can control and
indeed controls ones actions and omissions. Thus, if a man breaks the law, he will not be judged by the
subjective standards of his belief, but by the objective standards of the law. Therefore in the defence of
delusion the second leg of section 28 is applicable, and he will be judged as so provided therein.

The distinction between insanity and delusion arising from insanity is that whereas in the case of insanity,
the accused must establish that he was deprived on account of the mental disease or natural mental
infirmity of: (i) capacity to control his actions; or (ii) capacity to understand what he was doing; or (iii)
Capacity to know that he ought not to do the act or make the omission, with regard to delusion, the mental
disease or natural mental infirmity which produced the delusion only concerns the real state of facts as
they appear to the accused. From all indication, the accused appears to understand what he is doing,
knows that he is doing or omitting to do what is wrong, he is also capable of controlling his actions,
delusion therefore is false belief or impression. Where a person is suffering from delusion and he commits
an offence, his liability depends on the state of things which he was induced by the delusion to believe
existed in real life. The success of this plea does not exculpate the accused?.

2. The Evolution of the defence of insanity in law
According to record, the concept of defence of insanity existed since ancient Greece and Rome.?
Nonetheless, in colonial America in 1638, Dorathy Talbye who suffered from delusion was hanged for

13 Section 51

14 Section 27

15 Section 84

16 Sections 278-292

17 See also: Queen v Ogor (Michael) (1961) All NLR 71.

18 John Gaister: Mental Jurisprudence and Toxicology 8" ed(1947) at 436; see also: Udofia v the State (1981) 2 NCR 79 at 86
SCN.

19Arum v The State (1979) 11 SC 98 @101

20 Ejinima v the State (1991) 6 NWLR (Pt 200) 627 @ 653

21 Udofia v the State (1981) 2 NCR 79 at 86 SCN.

22 per Obaseki JSC in Udofia v The State (supra).

2 Allnutt, S., Samuels, A., & Driscoll, C. (2007). The insanity defence: From wild beasts to M'Naghten. Australasian Psychiatry,
15(4), 292-298. https://doi.org/10.1080/10398560701352181.
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murdering her daughter?® The Massachsetts’s common law then made no distinction between insanity and
criminal behavior. Then, under the English Common law, Edward 1l declared that a person was insane if
his mental capacity was no more than that of a "wild beast" more of a dumb animal. According to record,
the first complete transcript of an insanity trial dates to 1724. The insane person was spared trial by
ordeal. When trial by jury replaced trial by ordeal, the insane was though found guilty, but then the case
referred to the King for a Royal Pardon. Thus, from 1500 onwards, juries could acquit the insane, and
detention required a separate civil procedure.?® However, the Criminal Lunatics Act 1800 passed with
retrospective effect following the acquittal of James Hadfield, mandated indefinite detention at the
regent's pleasure even for those who, although insane at the time of the offence, were now sane.

The “wild beast” test was by 1840 refined to cognitive insanity by most jurisdictions and was replaced or
rather supplemented with irresistible impulse insanity. However, the case of Daniel McNaughten in
1843 in England caused parliament to eliminate the irresistible impulse defense. When medical testimony
indicated that McNaughten was psychotic, the court acquitted him by reason of insanity. In response to
the public furor that followed the decision, the House of Lords ordered the Lord Justices of the Queen’s
Bench to craft a new rule for insanity defence in criminal law and what emerged is what is known today
as the McNaghten Rules. The intent of the McNaughten rule was to abolish the irresistible- impulse
defense and to limit insanity defense to cognitive insanity. The McNaughten Rules 2 upholds that as “at
the time of committing the act,” the party accused was labouring under such a defect of reason, from
disease of the mind, as not to know the nature and quality of the act he was doing, or as not to know that
what he was doing was wrong. The strict McNaughten standard for the insanity defense was widely used
by American courts and legislatures until the 1950s when in Durham v United States?’, the court ruled
that a defendant is entitled to acquittal if the crime was the product of his mental illness (i.e., crime would
not have been committed but for the disease).

There is also the Product Test, which is broader than either the McNaughten test or the irresistible
impulse test. The test has more lenient guidelines for the insanity defense, but it addressed the issue of
convicting mentally ill defendants, which was allowed under the McNaghten Rule. Nonetheless, the
Durham standard drew much criticism because of its expansive definition of legal insanity. It placed too
much trust on the opinion of mental health professionals and allowed psychologists and psychiatrists to
contribute to judicial understanding of insanity.?® However, in 1964, the American Law Institute began to
reassess the insanity defense in the course of promoting a new Model Penal Code which represents the
modern trend. The code provided a standard for legal insanity that serves as a compromise between the
strict McNaughten Rule, the lenient Durham ruling, and the irresistible-impulse test. Under the Model
Penal Code standard, a defendant is not responsible for criminal conduct “if at the time of such conduct as
a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality of his
conduct or to conform his conduct to the requirements of the law.”?° The test takes into account both the
cognitive and volitional capacity of insanity.

It is however interesting to note that after Hinckley®* was found not guilty by reason of insanity and
committed to St Elizabeth’s Hospital,*! a resulting public outcry prompted Congress to pass the Insanity
Defense Reform Act of 1984. This was to abolish the irresistible-impulse test from federal courts. The
Act shifted the burden of proof from the prosecution to the defense and the standard of evidence in federal
trials was increased from a preponderance of evidence to clear and convincing evidence. Thus, it is only
perpetrators suffering from severe mental illnesses at the time of the crime that could successfully employ

24 Albert Christophe(1912), The Romantic Story of the Puritan Fathers: And Their Founding of NewBoston. Retrived 4%
February,2021.

ZS\Walker. N, Crime and Insanity in England: The Historical Perspective, vol.1,(Edinburgh University Press, 1968).15-16.

2611843] ALL ER Rep 229 (19 June 1843), House of Lords (UK).

27214 F.2d 862 (DC CIR.1954)

28 https://www.findlaw.com/company/contact-us/contacts.html.

2% American Law | nstitute Model Penal Code Rule, Rule 1.

30 John W. Hinckley v United States of America (No. 97-3094) decided April 14, 1998. He is the alleged perpetrator of president
Reagan’s assassination attempt.

31 Ibid.
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the insanity defense. The accused person’s ability to control himself or herself was no longer a subject for
consideration. In 1986 the US Supreme Court in Ford v Wainwright * upheld the common law rule that
the insane cannot be executed.

Recently, in Kahler v Kansas® the US Supreme Court in Kansas eliminated the insanity defense. The
court held in a 6-to-3 ruling, that a state does not violate the Due Process Clause by abolishing an insanity
defense based on a defendant’s incapacity to distinguish right from wrong. Kansas is one out of five states
that have, for all practical purposes, eliminated the insanity defense. The state allows consideration of
mental status only at the sentencing phase of a trial. With the 6-to-3 ruling, the court explicitly opened the
door for other states to follow suit. The Court emphasized that state governments have broad discretion to
choose laws defining the precise relationship between criminal culpability and mental illness. As an
alternative to the insanity defense, some jurisdictions permit a defendant to plead guilty but mentally ill.3*
Thus, a defendant who is found guilty but mentally ill may be sentenced to mental health treatment, at the
conclusion of which the defendant will serve the remainder of his/her sentences in the same manner as
any other defendant. The Law Commission for England and Wales has recently published a discussion
paper reviewing the insanity defence which makes a number of provisional Proposals (though still in
abeyance) for its reform®

In Nigeria however, the position is still as provided by section 28 of the Criminal Code after the
McNaughten Rules and has not shifted.

3. Critique of the Nature and Scope of Insanity under Section 28 of the Criminal Code

The first striking thing about the insanity defence is that it labels as insane persons who are manifestly not
insane within any natural or medical meaning.*® Under the code, for the first part of section 28 CC to
avail an accused that is said to be in a state of mental disease or natural mental infirmity, he must be
suffering from mental disease or natural mental infirmity as to deprive him of capacity (a) to understand
what he was doing or (b) to control his actions or (c) to know that he ought not to do the act or make the
omission®. In addition to proving this ordinary madness or insanity, the defence in other to succeed will
go further to prove “ legal insanity”. By legal insanity it means that kind of insanity which could and did
deprive the accused of one or a combination of more than one of the 3 requisite capacities envisaged by
section 28 above.® A successful proof of insanity in a criminal charge is a complete defence.
Nonetheless, it is pertinent to state that insanity per se is no defence in law. It has to be successfully
proved. Thus, Insanity becomes a defence if and only if, the insanity complained of irrespective of what
caused it, deprived the person accused of (i) the capacity to understand what he was doing or (ii) the
capacity to control his actions or (iii) the capacity to know that he ought not to do the act or make the
omission resulting in death®.

Although the defence of uncontrollable impulse is no defence under English law, it is a good defence in
Nigeria by virtue of section 28 of the Criminal Code.*® However, a proper foundation must be laid for the
defence.! It is the involuntary movement of the limbs of a person. The accused though capable of action
is not conscious of what he is doing. Since accused mind does not go with what is being done because it
was done independently of his will, the defence will avail him by virtue of the first limb of section 24 of
the Criminal Code.

32477 U.S. 399 (1986),

3 No. 18-6135 (2020). The decision came in the case of James Kahler, convicted and sentenced to death for the killing of his
wife, two daughters, and his wife's grandmother.

34 Larson, Aaron, “What is the Insanity Defense,” Expert Law, Archived from the Original, 2017. Retrieved 20 October 2017.

% Law Commission, Insanity and Automatism (Discussion Paper, 2013).

3% This is often the case when conditions such as epilepsy and diabetes are, in the eye of the law, considered tokens of insanity.

37 R v Omoni (supra),

38 Nwamara: Encyclopedia of Criminal Law of the Southern States of Nigeria. Vol. 1.443-449.

3Michael Aiworo v The State (1987) 2 NWLR (Pt. 58) 526 or (1987) 5 SCNJ 98.

40 Echem v the Queen (1952)-55)14 WACA 158 @ 160.

41 Olanipekun v State (1975) 1 NMLR 83 @ 86.
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Furthermore, before the second part of section 28 of the Criminal Code which is the defence of insanity
based on a delusion can avail an accused person, the response of the accused to the state of things as
believed by him must be such that could be regarded as legitimate and natural reaction to such a state of
thing.*> An accused person, notwithstanding the delusion to which he is subject, is criminally responsible
for his act or omission to the same extent as if the real state of things had been such as he was induced by
the delusions to believe to exist. Thus, if an accused person under the influence of his delusion, suppose
that another man is going to kill him and he then kills the man believing that he did so in self defence, he
will be exempted from punishment for the killing. But, if his delusion is that the man had inflicted a
serious injury to his character or his fortune, and he then kills him in revenge for such supposed injury, he
would be liable to punishment for murder. Furthermore, killing a person because of a delusion that that
person had said something adverse to the interest of the killer to the killer’s employers can certainly not
be regarded as justifiable homicide.”®* A finding by a judge that * the accused most probably did not know
the nature of the act is sufficient to support a defence of insanity since the standard of proof necessary to
establish this defence is not as high as that required of the prosecution in criminal cases.* The standard of
proof is on the preponderance of probability as in civil case.*

4. When a Medically Unfit Person is Legally Fit

The law regards persons who are medically insane as legally irresponsible.*® The medical test however,
must be conducted as prescribed and required by law. The real challenge emerges when a medically unfit
person is assumed legally fit.

An accused person who decides to contend that he is insane or that he suffers from insane delusions has
the legal duty to rebut the presumption of law which fixes him with sanity until the contrary is proved.
The onus rests on him to establish the fact of insanity or insane delusion and until he discharges this onus
to the satisfaction of the court, he shall be presumed to be of sound mind and to have been of sound mind
at all times which come in question.*” Although section 137(1) of the Evidence Act provides that the
proof of the commission of a criminal offence beyond reasonable doubt is on the prosecution, this is made
subject to the provision of section 141 (3)( c) of the same Act which provides that the burden of proof of
the defence of insanity and of intoxication is on an accused person.

Where the accused failed to prove to the satisfaction of the court that at the relevant time of doing the act
or making the omission he was suffering either from mental disease or from natural mental infirmity and
that the mental disease or natural mental infirmity was such that at the relevant time he was, as a result,
deprived of capacity to understand what he was doing, or to control his actions, or to know that he ought
not to do the act or make the omission, he is presumed to be legally fit.*® The onus of proving the
existence of circumstances bringing a case within the exception of defence of insanity or defense to a
criminal charge is on the accused. However, the burden of such proof is not so heavy on the defence and
is not higher than the burden on a person in civil proceedings®. It is worthy of note that the defence of
insanity may be raised in respect of any form of criminal conduct and it can be raised by either the
defence or prosecution®.

Were the accused well knows that what he is doing is wrong, but still he can’t control himself from doing
the act because of lack of control over his act, by McNaghten rule, he is guilty. But actually he should not
be. Similarly a mother after delivery may have an overt presentation of bipolar disorder that is timed to
coincide with tremendous hormonal shifts after delivery. If during this phase she kills her child she will

42 Udofia v the State (1981) 2 NCR 79 at 86 SCN.

43 Arum v The State.

44 R v Nasamu, Onyekwe v the State (1988)2 SCNJ 354.

45 Woolmington v DPP (1935) AC 462 @ 475.

46 Orok v The State (1989) 1CLRM 163 @ 171.

47 Rv Smith (Oliver) 1911) 6 Cr, APP. R, 19; Philip Dim v R ( 1952) 14 WACA 154.

48 R v Omoni (1949) 12 WACA 511; Sanusi v State (1984) 10 SC 166.

49 Per Iguh, JSC in Mohammed v The State (1997) 9 NWLR 169., See also Rv. William Echem ( 1952) 14 WACA 158.
%0 Edoho v State. (2010) All F.W.L.R (Pt. 530) 1262 S.C.
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also be punished for infanticide under the Nigerian Criminal Code® and not murder because of the
extenuating circumstances of pangs of pregnancy and child birth. Though these people have medical
proof of insanity but their insanity is not legally considered as to make them legally unfit. It is a question
of utmost importance that when a person is medically unfit then that notwithstanding, he can be assumed
legally fit.52 For example, in the offence of procuring or supplying a noxious thing, knowing that the same
was intended to be used with intent to procure a miscarriage, belief of noxiousness is not sufficient to
constitute the offence according to R v Isaac®, if in fact the substance is not noxious under section 228 of
the criminal code but such facts, however would, it seems, sustain a charge for attempting, or for inciting
to procure abortion as was held in R v Brown.>*

According to recent trend, some Law Commissions on Law Reform recommend that the common law
defence of insanity be abolished and replaced with a statutory defence of “not criminally responsible by
reason of recognized medical condition.” This defence would be available where a person totally lacked
capacities to make a judgment rationally, to understand that they are doing something wrong and to
control their actions.

5. The Distinction between Medical Insanity and Legal Insanity

According to medical science, insanity is another name for mental abnormality due to various causes, and
existing in various degrees. While section 28 of the Criminal Code recognises two degrees of insanity, the
medical conception of insanity is broader in scope. Thus it is not every form of insanity or madness that
should be recognized by our law as a sufficient excuse or legal defence. However, Nigerian case law
embraces occasions of uncontrollable impulse, mental black-out or amnesia, hallucination, drunkenness,
and some other forms of mental abnormalities within the context of insane delusions. Under section 28 of
the Criminal Code, once the accused was aware that what he was doing was wrong at the time he
committed the offence, the provisions of the section are inapplicable.®® In a case of murder for example,
where the accused puts up a defense of insanity, the cardinal issue is whether the accused was sane or
insane in the legal sense, at the time the act was committed.>® This is a question of fact dependent upon
the previous and contemporaneous act of the accused. Therefore, the evidence on the history of the
accused’s mental condition and behavior will denote all the mental elements requisite to an offence.

6. Whether it is the Medical Proof of Insanity by the medical or Native doctor that is the
determining factor for Acquittal or the Legal Proof of Insanity
Just as words are defined contextually so also the word “responsibility” has varied meaning. Ordinarily,
when a person is described as “responsible” it means that he is of good character, efficient, trust worthy
etc. However, the reverse is the case in criminal law. In fact the worse a person’s character is (i.e. the
more irresponsible one is), the more firmly he must be held responsible and accountable in criminal law.
Criminal responsibility in insanity is not a scientific or objective fact. Only when the law has supplied
factual criteria of responsibility can the psychiatrist’s report assist in deciding the question of legal
responsibility.5” It is the duty of the court to determine the criminal responsibility of an accused and the
extent of his responsibility. This is done through evidence adduced in line with the provisions of the law.
Though the opinion of an expert medical doctor or herbalist may be relevant, but it must be opinions that
fall within the required standard of the law®. It stands to reason that where the professional competence
of such expert is challenged or put in issue, he must state his qualifications and experience and satisfy the
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court that he is indeed an expert on the subject in which his opinion has come into question®®. He must
clearly state the reason for his opinion otherwise his evidence may hardly carry much reliability, or
weight. The Evidence Act, in defining who an expert is states that:
“when the court has to form an opinion upon a point of foreign law,
customary law or custom, or of science or art, or as to identity of
handwriting or finger impressions, the opinions upon that point of
persons specifically skilled in such foreign law, customary law or
custom or science or act, or in guestions as to identity of handwriting or
finger impressions.
(2)persons so specifically skilled as mentioned in subsection (1) of this
section are called expert.®®
The Supreme Court of Nigeria on the interpretation of section 68 of the Evidence Act 2011 on the use of
Expert Opinion held that:
By the foregoing, where a court or a tribunal requires to form an opinion
upon a point specified thereunder, the opinion of persons specifically skilled
in the areas are admissible. It is a condition precedent to the admissibility
of the opinion tendered to enable the court form its own opinion that it is
that of a person specially skilled in the area the court or tribunal is required
to form its opinion on a point(the qualification, experience and depth of the
person’s learning are invariably the criteria which entitles him to tender his
opinion in order to aid the court or tribunal. The person so qualified under
the section is called an Expert. His opinion is necessary and so admissible
because same is outside the experience and knowledge of the judge as a
judge of fact. It is the court’s prerogative to determine that the person being
called as a witness, by his qualification and learning on the subject in which
the court requires his opinion, is indeed specifically skilled. Per M.D.
Muhammed, JSC.”®!

It is trite law that the legal test of criminal responsibility is always whether the accused is capable of
knowing the nature of the act or that what he is doing is wrong. It is by this and not by medical test or the
opinion of the herbalist that the criminality is determined.®? It is not the function of the court whether in
criminal matter or civil action, by its own exercise or ingenuity to supply or arrive at evidence or to work
out a possible answer which only evidence tested under cross-examination could supply or to speculate on
possibilities which are not supported by evidence.’* Nonetheless, it is not for a medical witness to decide
conclusively what amounts to legal insanity. The fact that a particular doctor chooses to restrict the term
“disease of the mind” to functional mental disorder is no reason why the law should exclude from the
concept of insanity cases of physical pathology.®* All that the defendant has to do is to intimate his
defence, supporting it either by cross-examination of the witnesses for the State or by adducing evidence
himself. While it could be a bit easy for lawyers and judges to readily identify when there is loss of
capacity by a defendant because it is arguably a question of fact, determining the presence of disease of
the mind or natural mental infirmity to a reliable extent is very likely to be an uphill task.

According to medical expert, it is a point of science for which expert opinion ought to be sought®.
Though it will be wise for the court to seek such an opinion, it is nevertheless trite to concede that upon
the expert’s impression of the presence of mental disorder or otherwise, the determination of the ultimate
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issue of criminal responsibility remains the sole preserve of the court® thereby maintaining the role of the
court as the final authority on legal responsibility. Though the Evidence Act®’ limits the impact of the experts’
opinion on the ultimate issue determination of insanity; it does not preclude the expert witness from addressing
the ‘fact in issue.’ It still recognizes the expert's opinion as one upon which the court must independently form
an opinion. The ultimate issue for determination in insanity cases is whether or not a defendant is insane
according to the existing legal provisions. The implication of this legal position is that the courts will rather
have recourse to medical expert opinion if and when it is convenient for them and not as a matter of
compulsion. In view of the above, it is possible that the attitude of the courts would be to proceed in making
judgments of insanity without taking the route of psychiatric input and where provided, would be regarded as a
secondary and non-determinative consideration.®®

However, in deciding insanity the court has to deal with such evidence as to the past history of the accused, his
conduct immediately preceding the killing of the deceased, evidence from prison warders who had custody of
the accused and looked after him during his trial. the court will also consider evidence of medical officers
and/or psychiatrists who examined the accused, evidence of relatives about the general behavior of the accused
and reputation he enjoyed for sanity or insanity in the neighbourhood as well as evidence showing that insanity
appears in the family history of the accused.®® Also evidence of insanity of ancestors or blood relations is
admissible to prove insanity, although medical evidence is not essential.

7. CONCLUSION

In the determination of justice, the law is always just, that is why it is recoursed to as the last resort. Its
provisions, no matter how sweet or bitter it tastes must be swallowed in the interest of justice it seeks to
dispense. Hence, the law has saddled courts in the course of interpretation of every provision of a statute in
issue, to educate the common man and give hindsight on the intendment of its provision in issue. This is
because the spirit and intendment of the law resides in the well of the court. Determination of a case of insanity
is not an exception to this legal doctrine. The law is trite as espoused in Yahaya Mohammed v The State’™ that
the legal test of criminal responsibility is always whether the accused is capable of knowing the nature of the
act or that what he is doing is wrong. In the said case of Yahaya Mohammed v The State,”* the appellant was
arraigned before the High Court of former Ondo State holden at Ikole-EKiti, charged with the murder of Janet
Nwafor (deceased), contrary to section 316(2)and punishable under section 319(1) of the Criminal Code Law
of Ondo State. The appellant pleaded not guilty to the charge. The case of the prosecution was that on the 3" of
June, 1987 at about 5 p.m., P.W 2, the daughter of the deceased saw a woman going to the appellant’s market
stall. She called the appellant ostensibly wishing to buy beans from him but the appellant did not respond. At
the woman’s request, P.W 2 assisted to call up the appellant but the appellant replied by slapping P.W 2 in the
presence of one Mrs. Adeoye and Baba Aina. As P.W 2 was weeping, her mother, the deceased suddenly
appeared and inquired why she was crying. Mrs Adeoye was narrating to the deceased how the appellant for
reason unknown to her slapped P.W2. At this stage, the appellant rushed into the kitchen and brought out an
axe with which he hit the deceased on the forehead and ribs. The deceased immediately fell down and became
unconscious as her skull was fractured. The deceased was rushed to Ikole and Akure hospitals respectively
were she eventually died at Akure hospital from the injuries she sustained from the appellant. The appellant
was arrested and he made a statement to the police which he tendered as an exhibit. The prosecution called
four more witnesses to establish his case including a medical doctor who performed a post mortem
examination on the deceased and testified that the cause of death was due to infection of the brain as a result of
fracture of the skull bone caused by a sharp object.
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The defence of the appellant was that of insanity. He testified that on the day in question, something strange
happened to him suddenly as a result of which he could no longer account for his goods, his actions, or his
business, that he got possessed by an evil spirit and saw objects like snake and fire which terrified him. The
evil spirit could appear to him daily, weekly or even monthly but he was never taken to psychiatric hospital.
He was only taken to a herbalist D.W 1, who once treated him in 1984. On his discharge he continued to sell
his goods but he knew that he was not totally cured. Whenever he had a bout of this condition, he would be
afraid. He had a bout of the sickness the evening of the fateful day he killed the deceased. He saw objects and
fire which frightened him. He stayed in his shop selling his beans and later went home to sleep. He did not
know what happened in his sleep when he woke up and that it was at the police station that he knew what had
happened at the time of the incident. He called two more witnesses to testify on his behalf. These were the
herbalists who treated the appellant in 1984 and the friends of the appellant’s father. Aside the appellant’s
evidence of insanity, the other purported evidence of the appellant’s insanity was given by D.W1, the herbalist
who claimed to have treated him in 1984 and D.W 3 who is in loco parentis to the appellant. The long and
short story of the evidence of D.W1 is that the appellant was treated by him in 1984 for insanity, that it was his
“ifa” oracle that revealed to him that the appellant was controlled by “evil spirit” and that the evil spirit
worrying the appellant was a very strong one as the appellant broke all the glasses in his house on the day he
was brought to him. He, however advised that the appellant should be brought back to him for his final
treatment and warned that if he failed, the re-emergence of the evil spirit would be too serious on the appellant.
The appellant did not come back to him as advised and he conjectured that the appellant must have committed
the murder as a result of his insanity. At the end of the trial, the trial court in a considered judgment rejected
the defense of insanity raised by the appellant and convicted him of the offence of murder.
The appellant being dissatisfied with the decision of the trial court appealed to the Court of Appeal which
dismissed the appeal and affirmed the decision of the trial court. The appellant still dissatisfied with the
decision of the Court of Appeal, appealed to the Supreme Court.
In considering the appeal, the Supreme Court considered the provisions of section 27 and 28 of the Criminal
Code Law, Cap. 30, volume I, Laws of Ondo State of Nigeria, 1978 which provide :
“27 Every person is presumed to be of sound mind, and to have been of sound mind at any time which
comes in question, until the contrary is proved.”
“28 A person is not criminally responsible for an act or omission if at the time of doing the act or
making the omission he is in such a state of mental disease or natural mental infirmity as to deprive
him of capacity to understand what he is doing or of capacity to control his actions, or of capacity to
know that he ought not to do the act or make the omission.
A person whose mind at the time of his doing or omitting to do an act, is affected by delusions on some
specific matter or matters, but who is not otherwise entitled to the benefit of the foregoing provisions of
this section is criminally responsible for the act or omission to the same extent as if the real state of
things had been such as he was induced by the delusion to believe to exist”.
Nonetheless, at page 197 paragraph D of the lead judgment of the Apex Court, the Supreme Court in a kind of
finality on the test of criminal responsibility held that “the legal test of criminal responsibility is always
whether the accused is capable of knowing the nature of the act or that what he is doing is wrong. It is by this
and not by medical test that the criminality is determined”’2. A distinction must therefore be drawn between
cases in which there is credible evidence after previous inactivity where the question is the degree of
responsibility and the cases when the defence is raised by a person for the first time.
Thus, it is not by medical test or the opinion of the herbalist that the criminality is determined. It is therefore
not the function of the court whether in criminal matter or civil action, by its own exercise or ingenuity, to
supply or arrive at evidence or to work out a possible answer which only evidence tested under cross-
examination could supply or to speculate on possibilities which are not supported by evidence. It is not for a
medical witness to decide conclusively what amounts to legal insanity. The law decides and not medical expert
opinion or those of the herbalist. Thus, despite criticism and long battle between medical and legal proof of
insanity, legal proof of insanity has always had more favorable points over its rival.
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