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ABSTRACT

“Inherent Powers and jurisdiction of the Court” is a doctrine which serves as a fall back tool of the Court
in its effort to attain justice, especially when the law did not provide for the circumstance(s) before the
court or the intent intention of the legislature is not clear on the subject matter under consideration or
there is a lacuna in the law, etcetera. This situation therefore foists on the court the duty to exercise its
discretion, following the law, from the known to the unknown. The courts that apply this doctrine are
court manned by human beings with all human fallibilities. When correctly relied upon by the court, it
serves the end of justice but when misapplied, it creates injustice. To avoid doing injustice by the
application of this doctrine, the superior courts have had to insist that the Judex applying this doctrine,
must do so judicially and judiciously. This research work exposes, and explores the utility of this doctrine
and contends that it is still a necessary doctrine which should continue to be applied by the courts. This
research adopted doctrinal research method. References were made to both primary and secondary
sources, such as relevant books, case laws, journals and statutes.

Keywords: Inherent, jurisdiction, powers, court and utility

1.00 INTRODUCTION:

“Inherent powers and jurisdiction of the court” is the doctrine the courts resort to when faced with
situations of ambiguity or vacuum or lacuna in the law, or when the law makes no provision on a specific
matter of law. The courts apply this doctrine which allows the Judex to use his discretion to make up for
the shortfall in the law.

In applying this doctrine however, the courts are bound to act judicially and judiciously in order to attain
justice.

2.00 Conceptual Definitions:

201 Court:

A court of law means “a duly constituted authority of government that administers justice, whether on the
basis of legislation, previous court decision or other authoritative services.”

2.02  Inherent Powers:

Inherent jurisdiction has been defined by the Blacks Law Dictionary? as a doctrine of the English, where
by a superior court has the jurisdiction to hear any matter that comes before it unless, a statute or rule
limits that authority or grants exclusive jurisdiction to some other court or tribunal.

In the English case of Bremer Vulken Siff ban and Maschunefabrik V. South India Shipping Corporation,
Lord Diplock described the courts inherent jurisdiction as:
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1 Garner, B.A Black Law Dictionary 8™ edition (2000).
2, See also Enterprise Bank Ltd. V. Aroso & Ors. (2015) Vol. 5, MJSC Pt. 2, Pg. 15.
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“a general power to control its own procedure so as to prevent
its being used to achieve injustice”.

Inherent jurisdiction appears to apply to an utmost limitless set of circumstances.

The exercise of inherent jurisdiction as a broad doctrine allowing a court to control its own processes and
to control the procedures, before it. The power stems not from any particular statute or legislation but
rather from inherent powers invested in a court to control the proceedings brought before it. The key
limitation of the application of inherent jurisdiction is that the doctrine cannot be used to override a
statute or rule.

2.03  Jurisdiction:

In SPDC & Ors. V. Agbara & Ors, jurisdiction was defined as the authority by which courts and judicial
officers take cognizance of and decide cases. It is the legal right by which judges exercise their authority.
Jurisdiction exist when court has cognizance of class of cases involved, proper parties are present and
point to be decided is within powers of court.

3.00  Origin of the Court and their Inherent Powers and Jurisdiction:

The courts as we know them today began with the Kings Court—Curia Regis, after the Norman invasion
of 1060 in England. It was presided over by the King himself. Before then, the system of trial was trial by
ordeal. King William Il banned trial by ordeal, as an improvement on justice delivery. Under this
arrangement, however, the King was the Executive, Legislature and Judiciary, all in one. Obviously, this
was a complete dictatorship.®

The earliest judges came into being in the 12" century, when Court officials who had particular
experience in advising the King on settlement of disputes were engaged by the king. From the group
evolved justices in eyre, who possessed a mixture of administrative and judicial jurisdiction. There
justices, with time became unpopular because of their oppression of the people.*

The seeds of the modern justice system were however, sown by King Henry Il (1154-1189) who
established a jury of 12 local knights to settle land disputes. In 1178, he chose 5 persons from his royal
household, 2 clergy and 3 lay persons “to hear complaints of the realm and to do right.” This, supervised
by the King and ‘wise men of the realm”, was the origin of the Court of Common Pleas. Eventually a new
Permanent Court, the Court of the Kings Bench, evolved and judicial proceeding before the King came to
be seen as separate from the proceedings before the Kings Councils (assises).

At the assizes of claredon, King Henry ordered the remaining non-Kings Bench Judges to travel the
country, deciding cases. To do this, they used the laws made by the judges in West-Minister, resulting in
the replacement of local customs of different districts with national laws, giving birth to what we still
know till today as the “common law”.® The court of the Excheques was established to take over the
financial business of the Royal households.

Martin de Pateshull Archdeacon of North Folk became the first professional Lawyer/Judge in 1217. Other
Judges after him were mainly members of the clergy but by the mid 13" century, Knights had begun to
join clerics on the bench. They were mainly from the order of Sergeants-at-law. These were advocates
who practiced in the Court of Common Pleas. This was a milestone on the development of the Courts and
the judiciary as it ensured that the judiciary now had real professional experience of the law before
moving over to the bench.

3 Wade, H.W.R & Forsyth C.F.; Administrative Law, 8" ed., Oxford University Press 2000, P. 15.

4 1hid.

5 Hon. Justice Agugua, C.I. Acting CJ Imo State “Welcome Address to participants at 2021 assises/legal year.
October 13", 2021, P. 1.
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Over the years, Sergeants-at-law were overtaken in popularity by barristers and Solicitors.

3.01 Magistrates Court

What we now know as Magistrate Courts date back to the Anglo-Saxon mot court and the Manorial
Courts but their official birth came in 1285 during the reign of King Edmond I when “good and lawful
men” were commissioned to keep the Kings peace.” Till today, justices of the peace have taken up
majority of the judicial work carried out in England and Wales to the extent that today, about 95% of
criminal cases are dealt with by magistrates.

Following the apparent shortcomings of the Common Law like delays and procedural bottlenecks, people
who were not satisfied with its application were allowed to petition the King on their grievance. The King
appointed the Lord Chancellor who was also known as “the king’s conscience” to settle disputes. The
Lord Chancellors court was known as the Court of Chancery, which dealt with civil cases and applied
equity”.

Again, the Court of Chancery became bedeviled by high cost of litigation and delays. The Lord
Chancellor himself even became high handed, necessitating further improvement on the system. Thus, the
Central Criminal court was born which unified the administration of justice in London and surrounding
areas.

3.02  Superior Court

In 1873, Parliament passed the Judicature Act which merged Common Law and Equity. Although one of
the divisions of the High Court is still called chancery, all courts could now administer both equity and
common law with equity to reign supreme on any dispute. The same Act established the High Court and
the Court of Appeal.

3.03  Colonialism:

It was at this stage of development of the English Courts that Britain colonised Nigeria. The British
colonizers foisted on Nigeria, their Court system as we had it at independence. Appeals from the High
Court went to the Federal Supreme Court, which covered only Lagos. Our present Supreme Court was a
creation of the 1963 Republican Constitution. The 1979 Constitution created more courts by authorizing
states who need them to create courts lower than the High Court or court of inferior status to the High
Court.®

3.04  Inherent Powers of a Court
The courts thus created, have inherent powers and statutory powers. Inherent jurisdiction or inherent
powers of a Court is that which is not expressly spelt out by the Constitution or in any statute or rule but
which can of necessity, be invoked by any Court of record, to supplement its express jurisdiction and
powers. It is adjunct to the express jurisdiction or powers conferred on our courts of record by the
Constitution, any law or rule of Court.
The Supreme Court has defined inherent powers in Enterprise Bank Ltd. V Aroso & Ors® thus:

"On connotation of inherent powers of court, inherent

powers of a court are a product of the Constitution, and the

court itself in its quest for substantial justice thereby

ensuring that the stream of justice remain pure; for example,

the courts have inherent powers to dismiss an action which

is an abuse of the process of court”.1°

¢ (2015) Vol. 5 MJSC (P. Il) 15.
10 |bid, p.157.
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The 1979 Constitution of the Federal Republic of Nigeria created more courts like the Sharia Court of
Appeal, Customary Court of Appeal, National Industrial Court and the Federal High Court (which began
as a Revenue Court before its jurisdiction was expanded. The same constitution permitted states to create
Courts inferior to the High Court if they do desire. This gave rise to other state courts like the Customary
Courts, Rent Tribunal, etc.

3.05 Inherent Power:
Also refers to the principle that allows courts to deal with diverse matters over which they are thought to
have intrinsic authority such as;
1) Internal budgeting of the courts
2 Procedural rule -making
3 Regulating the practice of law and
4 General judicial house-keeping.
The courts have intrinsic powers to budget for their expenditure, which fund is generally crafted by the
Constitution as in Section 162(9) of 1999 Constitution. See also Section 121(3) of the same constitution.
Under the second limb of the intrinsic powers of the Court on procedural rule making comes the powers a
Court has to stipulate certain procedures not covered by the rules of Court and statutes.'! For instance
Sect. 46(3) of the 1999 Constitution empowers the Chief Justice of Nigeria (CIN) to make practice
direction. In the exercise of that power Honourable Justice Idris Kutigi, as CJN, made the Fundamental
Human Rights (Enforcement Procedure) Rules 2009. Before the preamble to that practice direction is a
rider.

In exercise of the powers conferred on me by Section 46(3) of

the Constitution of the Federal Republic of Nigeria, 1999 and

all other powers enabling me in that behalf,

Worthy of note is the phrase "and all other powers enabling me in that behalf". We submit that those
“other powers” alluded to are the inherent powers of the Honorable Court.
The 3rd limb of regulating the practice of law is self explanatory, as it is the Court that gives life to the
statutory adjectival laws by way of pronouncements. In CBN V Zakari, it was held that:

"To successfully challenge non service..................... 12

This requirement as to “deposition to an affidavit” is not stated in the rule governing service/challenge of
non-service. See Order 9 of the Abia State Civil Procedure Rules 2009, which is in Pari meteria with
other High Court Ruled over the same subject matter. But the Appeal Court, in its wisdom, has laid down
this requirement of not contesting service viva voce but to do the contest by affidavit evidence. Under
general housekeep, we have the inherent powers of a Court to ensure seamless process of adjudication.
Thus, a judge may, depending on circumstances of the case, order accelerated hearing of a matter, instead
of granting an adjournment.*®

One of the inherent powers of a Court which we add is discretion which sometimes is provided for in the
rules of Court and sometimes it is not provided.

In the same boat with “Inherent Powers” of a Court is judicial or judge’s discretion. Factly, both of them
are used interchangeably. In lwunze VFRN! (2014) VoL.2 MJSC pt 1 p 166,%° the Supreme Court noted
that:

1 IDRIS LEGBO KUTIGI, GCON, Chief Justice of Nigeria, in the Fundamental Human Rights Enforcement
Procedures Rules (2009)

12

13 Reg. Trustees of the Presbyterian Church v. Etim (2017) Vol.11 MJSC pt.11, p.56.

14 (2014), Vol.2 MJSC pt. I, p.166.

15 (1985) 1 NWLR 1, p. 143.
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"The judge is not a robot. He has discretion for ever rested
in him and so, in deserving cases, a judge can approve of
Counsel signing a notice of Appeal for a criminal appeal”.

Judicial discretion has its root in Prof. HLA Hart’s Theory of Judicial Discretion. He posited that the law
maker cannot provide for every issue under the sun. The shortfall in the legislation is left to the Judex to
fill with his discretion to arrive at justice. HLA Hart also called it the Theory of Open Texture of Rules.
The only condition is that the Judex, when exercising discretion, must do so judicially and judiciously.
Judicial discretion is the exercise of judgment by a judge or court based on what is fair under the
circumstance and guided by the rules and principle of law. Discretion is that freedom or power to
decide what should be done in a particular situation. The general meaning of the word "discretion™
includes analysis, appraisal, assessment, choice consideration, contemplation, election, evacuation,
evaluation, examination, free choice, literally of choosing, liberty of judgment, etc.

Judicial discretion then is the exercise of judgment by a judge or court based on what is fair under the
circumstance and guided by the rules and principles of law, it is the power of the court to act or not to
act when a litigant is not entitled to demand the act as a matter of right. Every discretion be it judicial or
judicious, must be based on prudence, rationality, sagacity, astuteness, considerable and reasonableness
and these principles were enumerated by the court in case of University of Lagos v. Agoro® and
Akinyemi v. Odua Investment Co. Ltd.%

An exercise of judicial discretion is an act or deed on a personal judgment of the person exercising it
and in accordance with his conscience and should be free and unfettered from external influence or
suggestion.

Judicial discretion means the power exercised by judicial umpires acting in official capacity and in the
manner which appears to be just and proper under a given situation. It must not flow from or be bound
by a previous decision of another court in which a decision was exercised. There is no hard and fast rule
as to the exercise of judicial discretion by a court because if it happens then, discretion will become
fettered as in the following court decisions: UBN Plc V Astara Builder WA Ltd.*® Odusote V Oduste?®
V Anyah V African Newspapers of Nigeria Ltd.?°

4.00 Meaning of Judicial and Judicious

On what constitutes judicial and the judicious, the court in the case of African Continental Bank Ltd V
Nnamani?!, held that the exercise of the court's discretion is said to be judicial if the judge invokes the
power in his capacity as judge (qua law). In other words, an exercise discretionary power will be said to
be judicial, if the power is exercised in accordance with the statues. On the other hand, an exercise of a
discretionary power is said to be judicious if it carries or conveys the intellectual or prudent intellectual
capacity of the judge as judex. In the second: the exercise of discretion must be replete with such
wisdom and tenacity of mind and purpose exercise must be based on a sound and sensible judgment
with the view of doing justice to the parties.

401 Theory of Open Texture of Rules

HLA Hart opined that legal rules are created through legislations and judicial decisions or precedents. In
each case, human language is used to couch and communicate a general standard of behaviour to a group
of people in a given period. The rules are communicated effectively to the people in certain cases, but not
in some cases and at times silent. The latter scenario is termed borderline, hard, or controversial cases

16 University of Lagos V. Agoro (2019) NWLR pt. 1186, p.86.

17" Akinyemi v. Odua Invest. Co. Ltd. (2012)17 NWLR, pt 329, p.609.
18 (2019)5 NWLR pt. 1186, p.86.

19 (1971) ANLR, pt. 1, p..219.

20 (1992)6 NWLR, pt. 247, p.317.

21 (1980) JELT. 33940 (SC).
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because they are indeterminate or open textured in application. For instance, if there is a rule that says
"No vehicle should park at the park”, in application, how would one treat vehicles like a trolley,
wheelbarrow or electrically powered toy vehicle. The borderline case is caused by the inability of human
language to adequately capture in advance all the possible full meanings and applications of a rule of law,
neither can the legislature be blamed for not foreseeing the future or for absurd legislations, due to the
fallibilities of man. In Akintokun v. LPDC, the Supreme Court stated “The duty or responsibility of the
courts is to interpret and apply laws by whatever name called, including Acts/laws of the National/State
Assemblies. Courts, do not make laws. Courts do not amend or repeal laws/Acts of National or State
Assemblies. These certainly, are functions of the Legislature. Courts have no power to add or reduce any
provision made by the Legislature. All that the Judges are required to do as operators of the courts is to
interpret/apply the laws as it is, based on the judge’s understanding. In that process, of course, judges are
not infallible. They can make human errors. Infallibility belongs only to God.
For HLA Harts, the open texture of rules theory means:

That there are indeed, areas of conduct which must be left to

be developed by courts or officials striking a balance in the

light of circumstances, between competing interests which

vary in weight from case to case. None the less, the life of law

consist to a very large extent in the guidance both of officials

and private individuals by determinate rules, which unlike the

applications of variable standards do not require from them a

fresh judgment from case to case. This silent fact of social life

remains true, even though uncertainties may break out as to

the application of any rule (whether written or communicated

by precedent) to a concrete case.

Apart from the problems of language in the indeterminacy of rules or open texture of law, there are the
problems of uncertainty in couching a general standard of behaviour even for future generations in
advance due to our relative ignorance and relative indeterminacy of aims. It is also expected in the world
of humans not to know everything in advance in such a way that it deserves no further official directions
because we are humans and not gods.?? It is caused by relative individual aims, self-interests,
assumptions, presuppositions and bias. It is called the problem of indeterminacy of human attitude and
aims, and affects justice in both numbra and penumbra cases; in couching, interpreting and application of
rules. Hart says that 'mechanical jurisprudence is only possible in a mechanical world and not in our
human world. The solution, to him, is judicial discretion. The indeterminacy of human attitude equally
hampers judicial discretion if left untamed, hence, the subjection of judicial discretion to the tests of
“judiciously and judicially”.

4.02  The Theory of Judicial Discretion

Every law or legal rule has two fundamental areas; a core area or umbra of settled issues on what the rule
is all about and needs to confusion or conflicting interpretations on application and a borderline or
penumbra or open texture area that was not specific or adequately covered by the law due to language
and other problems as mentioned above. For instance, in the legal rule that, 'no vehicle is wanted at the
park'. Cars wagons, Lorries are in the settled core or umbra area of the law but electric car toys, trolleys
and wheelbarrows are at the open textured area or penumbra of the law. Again, when legislative power is
conferred on industrial captains to make laws that would ensure for instance, 'fair rate' and 'safe system'.
In legislating to actualize this aim, one can see variety of cases in between two extremes in an attempt to
make laws that would ensure 'fair rate' and 'safe system'. At one extreme is a rate that would appear to

22 (2014) Vol.5 MISC pt. 111, p.108.
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be exploitative on the people, while the entrepreneurs are smiling to their banks with huge profits. At the
other end, is rate so low that could no longer sustain the activities of the industry. For Hart:

“In these cases it is clear that the rule making authority must

exercise discretion, and there is no possibility of treating the

questions raised by the various cases as if there were one

uniquely correct answer to be found, as distinct from an

answer which is a reasonable compromise between many

conflicting interests”.

In adjudicating, Judges are guided by reasonableness, aim of the law makers and the law. These factors
limit their discretions and not to exclude it in the application of law in the borderline cases. Ironically, it
is the law or constitution that empowers and created the courts and the judges but the constitution of
modern countries provides that law is not law until they undergo judicial interpretations. In other words,
law is what the courts say it is. This signals the tone of finality and infallibility to the decisions of the
courts especially at the Supreme Court level. It may be why legal realists like Justice Wendel Holmes see
law as nothing but the prediction of the Courts' decision.
In Adegoke Motors V. Adesanya, alluded to the finally of the apex court’s decisions. He said:

“We are final not because we are infallible, rather we are

infallible because we are final. Justices of this Court are

human beings capable of erring. It will be short sighted

arrogance not to accept this obvious truth.”?

The decision of Supreme Court could be final but not infallible because they are still manned by fallible
natural men with interest, presupposition, subjectivity and agenda.
Also the ranking of Courts in hierarchies suggest an official acceptance of the fallibility of Courts'
decisions and the provision made for its correction at the Higher Courts. The finality of Supreme Court
decisions (principle of stare decisis) in the open texture is further threatened by legislation which
concedes its validity but not its correctness and then can deny it, effect through legislation. The laws so
made by the legislature, in turn, depend on the Supreme Court for appropriate interpretation. Therefore,
there is a circuitous validity relationship between the legislature and the Court in the supremacy of law
making authority.

Provisions may be made for correcting his ruling by appeal to

a higher authority; but this must end somewhere in a final

authoritative judgment which would be made by fallible

human beings and so will carry with it the same risk of honest

mistake, abuse or violation. It is impossible to provide by rule

for the correction of the breach of every rule.

5.00 Jurisdiction:

Jurisdiction has been defined in SPDC v. Agbara® as the authority b which courts and judicial offices
take cognizance of and decide cases. It is the legal right by which judges exercise their authority
jurisdiction exists when court has cognizance of class of cases involved, proper parties are present and
point to be decided is within powers of court.

It is conferred by the Constitution or any other law. See Essi v. NPP?. It is also determined by the
Statement of Claim/Pleadings, Courts Jurisdiction determinant. Jurisdiction is also determined by the
pleadings of the Plaintiff: CBN & Ors. V Okojie.?® There are so many factors that determine jurisdiction:

23(1983) 3 NWLR (Pt. 109) 250 @ 274-275.
24(2015) Vol.12 NYSC 1-185, p. 145.
25(2017) Vol. 6-12, Pt. 11, MISC 89.
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(a) that the subject matter of the case is within its jurisdiction;

(b) that there is no feature in the case which prevents the court from exercising its jurisdiction;

(c) that the case comes before the court initiated by due process of law and upon fulfillment of
any condition precedent to the exercise of jurisdiction.?’

Jurisdiction of the courts can be questioned at any stage of the proceedings including appeal even though
it is better to raise it as early as possible.?® When challenged, it is better to report to determine whether it
has jurisdiction to entertain the suit if not, the court would strike out the case for want of jurisdiction, See
Sylva v. INEC & Ors.?

5.01
1.

Variants of Jurisdiction
Territorial Jurisdiction- refers to where the Law establishing a Court gives it territory over which
to cover. The High Courts of the various States, for instance, are conferred with jurisdiction over
causes and matters within that State except where a Federal legislation confers jurisdiction on it
as in cases of enforcement of Fundamental Human Rights.*
Exclusive Jurisdiction- Sect. 251 of the 1999 Constitution. Federal High Court is conferred with
exclusive jurisdiction in cause and matters that arose from the administration, management and
control of the Federal Government; the operation of and interpretation of the Constitution as it
affects the Federal Government and any action or proceeding for a declaration of injunction
affecting the validity of any administration or executive action or decision by the Federal
Government. The jurisdiction also affects the agencies of the Federal Government. See CNN V
Okojie (Supra). See also Sect. 251 of the 1999 Constitution of Federal Republic of Nigeria.
Inherent Jurisdiction- Inherent Jurisdiction of the Honourable Court has been discussed supra.
Unlimited Jurisdiction- State High Courts have unlimited jurisdiction except on those issues
ousted by Sect. 251 of the 1999 Constitution or any or any other law. Similarly, the Code
Conduct Tribunal has the exclusive jurisdiction over causes of contravention of Code of Conduct.
APC v. PDP & Ors.!
Specialized Jurisdiction- The National Industrial Court of Nigeria is a specialized court.®2. In
FRN V Solomon & Ors (2017) Vol.12 MJSC the SC held that:

Where a particular Court or Tribunal has been specifically

conferred with a special power to adjudicate upon a matter or

action, as in the instant case, it is not the business of any other

Court or Tribunal which lacks such express power to arrogate

to itself, the power to entertain such, a matter or action.

Election tribunals belong to this category of court.

5.02

()

Utility of Doctrine of Inherent Powers and Jurisdiction

It is now appropriate, having come this far, to examine the utility of the doctrine.

On the part of the legislature, then penchant factor delegating their duties to other agencies of
government is not the root of the retention of the above doctrine and to twin brother called
judicial discretion became most time the legislature is pressed with time and this factor prevents
them from being able to attend to all necessary or relevant matters within their competence. Thus,

%6 (2015)6 MJSC ptl p1l.

27 Madukolu v. Nkemdilim (1962) 2 SCNLR 31.

28 (2017) Vol. 2 MISC Pt. 1, Pg. 97.

29(2015) Vol. 3 MISC (Pt. 1), P. 23.

%0 Fundamental Human Rights Enforcement Procedure Rules (2009).
31 (2015) 3-4, MJSC 54 @P. 63.

32 See Order 4 Rule 2 of the NICN (Civil Procedure Rules, 2017)

8
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in law making, they leave the judex (implementor) with the requisite jurisdiction to use his
discretion in following the route to justice.

2 Moreover, primary organs of government may not be able to work out the details of specific
function or powers as would suit different circumstances and locations. The legislature therefore,
gives room to the implementor to use his discretion in following the road to realizing the
intendment of the legislature.

3 The legislature often times laws made by the legislature are technical in nature and they may not
be technically equipped to stipulate all that may be needed in the formulation of a law. The
legislature therefore, deliberately lave some discretion to the implementor to enable him fill the
vacuum they could not fill.

(@)) Very often the processes and procedures of the legislature may be set and rigid and may not be
easily amendable to changing circumstances. To avoid the adverse effect of such rigidity, the
legislature provides for discretion to the implementor to enable him make the law enforceable.

(5) The use of discretion left to the implementor of the law makes the law operate seamlessly because
whatever vacuum must have been filled by the implementor, using his discretion. In law, this
discretion is called judicial discretion. On the part of the Judex, the use of judicial discretion helps
him to do justice especially where the intention of the legislature is not expressly stated on the
law. for instance, many High court Civil Procedure Rules provide a clause for judges to treat non-
compliance with the rules of court as a mere irregularity®. It is therefore for the judge to use his
discretion judiciously and judicially to attain the justice of the matter in such circumstances®.
Another example of judicial discretion is the issue of bail*® Section 115(1) (2) and (3) of
Administration of Criminal Justice Law 2001 of Lagos State.

By the exception in 115(1) only the High Court can grant bail in those circumstances. By 115(2) the

Court “may, if it thinks fit” grant bail. By 115(3) the court shall grant bail “unless it sees good reason t0

the contrary. The underlined words constitute judicial discretion.

It is by reason of the inherent powers and jurisdiction of the court that the judex can refuse an application

for and adjournment because it is not a matter of right. See Reg. Trustees.

On the part of Lawyers, this doctrine is an omnibus phrase at the disposal under which they can file any

motions or application without a rigid adherence to the particular Orders and Rules of court. A lawyer

pressed with time, can file any application “under the inherent powers and jurisdiction of the Honourable

Court” because such powers and jurisdiction when in the courts, without saying that the particular Order

and Rule of Court is thus not stated, without eroding the validity of the application.

It is good to note that the Superior Courts always tamper with the decision of courts where judicial

discretion or inherent powers of the courts have not been judicially and judiciously exercised. For

instance, in cases where the court exercises the inherent powers and jurisdiction to raise an issue, suo
motu, the judex is supposed to give both parties counsel the opportunity to address the court on the very
issue.

6.00 The Constitutional Jurisdiction of Courts in Nigeria

6.01  Supreme Court of Nigeria

This is the apex court in the hierarchy, of courts in "Nigeria. It consists of the Chief Justice of Nigeria and
such number of Justices of Supreme Court not exceeding 21 as may be prescribed by an Act of the
National Assembly. The Chief Justice of Nigeria and the Justices of the Supreme Court are appointable
by the President of Nigeria on the recommendation of the National Judicial Council subject to
confirmation by the Senate of the Federal Republic of Nigeria.

Jurisdiction

33 See Order 3 Rule 1(1) of the Abia State High Court CPR 2009.

34 See also Order 3 Rule 8 of the Federal High Court Rules 2009.

3 Administration of Criminal Justice Law 2001 of Lagos State.
9
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The Supreme Court has both original and appellate jurisdiction under the 1999 constitution. The court
has original jurisdiction in any dispute between the Federal Government and a State Government or
between States Governments involving any question whether of law or of fact on which the existence or
extent of a legal right depends.

It shall also have original jurisdiction as may be conferred upon it by any Act of the National Assembly.
The original jurisdiction conferred on the Supreme Court only applies to disputes between states in their
corporate or public capacity. Therefore a state cannot under this jurisdiction litigate on behalf of its
citizens against another state in any dispute whose benefit would go to the individuals and not the State.
Appellate Jurisdiction

The Supreme Court has exclusive jurisdiction to hear and determine appeals from the Court of Appeal.
Such appeal may lie as of right or with leave of either the Court of Appeal or the Supreme Court. It has
been held that appeal is the only way the Supreme Court can exercise its supervisory jurisdiction over the
Court of Appeal and that it is inappropriate to do so by motion. The right of appeal to the Supreme Court
from the Court of Appeal in civil proceedings is exercisable at the instance of a party to the proceedings
or with leave, or the instance of a person having an interest in the matter.

Constitution

In excising its jurisdiction, the "Nigeria Supreme Court is dully constituted by not less than 5 Justices.
However while sitting in its original jurisdiction or hearing constitutional matters; it is dully constituted
by 7 justices. The decision of the Supreme Court in any matter is final and not appealable without
prejudice to the power of the President or Governor of a State with respect to prerogative of mercy.

6.02  Court of Appeal

This is the next to the Supreme Court in the hierarchy of courts in Nigeria. It consists of a President and
such number of justices of the Court of Appeal not less than 49 of which not less than 3 shall be learned
in Islamic personal law and not less than 3 shall be learned in customary law. The President of the Court
is appointable by the President of Nigeria on the recommendation of the National Judicial Council subject
to the confirmation of the appointment by the Senate. This is also the case with the other justices of the
Court of Appeal except that there is no requirement of confirmation of their appointment by the Senate.
Jurisdiction

The Court of Appeal also has both original and appellate jurisdiction. Its original jurisdiction which is
exclusive, covers matters involving (a) The validity of Election into the office of President & Vice
President, (b) Whether the term of office of President or Vice President has ceased, (¢c) Whether the office
of the President or Vice President has become vacant.

The Court has exclusive jurisdiction to hear and determine appeals from the Federal High Court, High
Court of the Federal Capital Territory and of the States, Sharia Court of Appeal of the FCT and of the
states, Customary Court of Appeal of the FCT and of the states. The Court martial, National Industrial
Court, or other tribunals as many be prescribed by an Act of the National Assembly Appeals from these
courts may lie to the Court of Appeal as of right or wit leave. Appeals are at the instance of parties to the
case or with leave at the instance of any other person having an interest in the matter. There is only one
Court of Appeal with divisions at Lagos, Kaduna, Enugu, Benin, Owerri, Akure, Jos, Ibadan, Port
Harcourt, llorin, Yola, Makurdi, Abuja, Sokoto, Calabar and EKiti.

Constitution

The Appeal Court is constituted by not less than 3 Justices for the purpose of exercising its jurisdiction
and where the appeal is from a Sharia Court of Appeal or Customary Court of Appeal, the court Appeal
shall be constituted by not less than 3 justices learned in the Islamic or customary law, as the case may
be.

6.03  Federal High Court
The Federal High Court was established as Federal Revenue Court by Federal Revenue Court Act No 13
of 1973. It was restyled Federal High Court by sect 249 of 1979 constitution. It has a Chief Judge,
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appointable by the President on the recommendation of the National Judicial Council. The appointment of
Judges of the court are not subject to senate confirmation.

The jurisdiction under sec 251(1) of the constitution is exclusive. Decree 107 of 1993 conferred original
jurisdiction over those matters which the 1999 constitution consolidated. In Savannah Bank V Pan
Atlantic Shipping & Transport Agencies Ltd It was held that the Federal High Court and the State High
Courts had concurrent jurisdiction but the 1999 constitution has conferred exclusive jurisdiction on the
Federal High Court over the matters listed in sect 251 (1) of the 1999 constitution as amended.
Jurisdiction

The Federal High Court has exclusive civil jurisdiction as conferred by sect 7 of the Federal High Court
Act and sect 251(1) of the 1999 constitution. The court shall also have civil jurisdiction as may be
conferred on it by an Act of the National Assembly.

The jurisdiction conferred on the Federal High Court by sect 251 is exclusive and more or less a
reproduction of sect 230 (1) of the 1979 constitution as amended by decree 107 of 1993. It will be
recalled that prior to 1993, the civil jurisdiction of the Federal High Court particularly as it relates to its
exclusiveness was highly controversial. This controversy arose in several cases notably Savannah Bank V
Pan Atlantic Agency Ltd where the Supreme Court decided that the Federal High Court did not have
exclusive jurisdiction but concurrent jurisdiction with the State High Court with respect to the matters
vested by sect 7 and 8 of the Federal High Court Act and section 230 of the 1979 constitution which had
vested the State High Court with unlimited jurisdiction in all matters.

It took the amendment of sect 230 of the 1979 constitution by decree 107 of 1993 to restore the exclusive
jurisdiction of the Federal High Court in those matters now guaranteed by sect 251 (1) of the 1999
constitution. There is only one Federal High Court with divisions throughout Nigeria. For the purpose of
its jurisdiction, the Federal High Court shall have the same powers as State High Courts and shall be
duly constituted by 1 Judge.

6.04  State High Court

The State High Court is established by sect 270 (1) of the 1999 constitution consist of a Chief Judge and
such number of judges of the High Court as may be prescribed by a law of the House of Assembly of the
state. The Chief Judge and other Judges of the State High Court are appointable by the Governor of the
state on the recommendation of the National Judicial Council subject to the confirmation by the House of
Assembly of the state.

Jurisdiction

Before the 1999 constitution came into effect, the State High Court under Sec. 236 of the 1979
constitution was vested with unlimited civil jurisdiction. This unlimited jurisdiction had engulfed the
exclusive jurisdiction conferred on the Federal High Court in certain matters by section 7 and 8 of the
Federal High Court Act and sect 230 of the 1979 constitution. This was until the position was settled by
legislation through Decree 107 of 1993. The unlimited civil jurisdiction conferred on the State High Court
as above had also encroached on the jurisdiction of other courts, for example, the Customary Courts until
case law re-defined the position. In Oyeniran v. Egbetola the Supreme Court held that the High Court has
no original jurisdiction in respect of land subject to customary right of occupancy and that such
proceeding is within the original jurisdiction of the Customary or Area court. It should be noted however
that Oyeniran v. Egbetola has been overruled by Adisa v. Onyinwola.

Under the (1999) constitution as amended however the word ‘unlimited' has been removed from the
definition of the jurisdiction of the State High Court. Sect 272 (1) provides "subject to the provision of
section 251 and other provisions of the constitution, the High Court of a state shall have jurisdiction to
hear and determine any civil proceeding in which the existence or extent of a legal right, power, duty,
liability, privilege , interest, obligation or claim is in issue, or to hear and determine any criminal
proceedings involving or relating to any penalty, forfeiture, punishment or other liability in respect of an
offence committed by any person.
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It follows that the State High Court under this provision cannot entertain matters in respect of matters
which the Federal High Court is vested with exclusive jurisdiction under sect 251 or in respect of which
any other court is vested with exclusive jurisdiction under the constitution for example the question of the
validity of Election of the President or vice President which the court of Appeal has exclusive original
jurisdiction to entertain under sect 239(1) of the 1999 constitution as amended. Inspite of these
limitations, the State High Court is still the court with the widest jurisdiction under the constitution. It
should be noted also that the jurisdiction conferred on the State High Court by sect 272 (1) covers
original, appellate as well as supervisory jurisdiction.

Constitution

Sect 273 of the 1999 constitution provides as follows: for the purpose of exercising any jurisdiction
conferred upon it under this constitution, or any law, a High Court of a State shall be dully constituted if
it consists of at least one Judge of that court. It is submitted that jurisdiction conferred on the State High
Court, includes appellate jurisdiction. It follows therefore that the court will be dully constituted by one
Judge, even if sitting on appeal. Therefore any practice or provision of any law requiring the court to be
constituted by more than one Judge for the purpose of appeal or for any other matter whatsoever, must be
inconsistent with Sect 273.

6.05 Sharia Court of Appeal

Sect 275(1) provides that "there shall be a Sharia Court of Appeal for any state that requires it". It shall
consist of a Grand Quadi and such member of Quadis as may be prescribe by the state House of
Assembly. The Grand Quadi and the Quadis are appointable by the Governor on the recommendation of
the National Judicial Council, subject to confirmation by the State House, of Assembly in the case of
Grand Quadi.

Jurisdiction

The court shall in addition to any other jurisdiction as may conferred upon it by the law of the state
exercise appellate and supervisory jurisdiction in civil proceedings involving question of Islamic personal
law relating to marriage, family relationship, jardianship of infants, succession, maintenance or
guardianship of physically or mentally infirm Muslim and where parties have requested the court to
decide the matter according to Islamic Personal law. The court is dully constituted by 3 Quadis.

6.06 Customary Court of Appeal

By section 280(1) of the constitution, Federal Republic of Nigeria 1999 as amended, Customary Court of
Appeal shall be established for the state that requires it. It consists of a President and such number of
Judges as may be prescribed by the House of Assembly. They are appointable by the Governor on the
recommendation of the National Judicial Council subject to confirmation by the House of Assembly in
the case of the president. The court shall exercise supervisory and appellate jurisdiction in civil
proceedings involving question of customary law. It shall be duly constituted by 3 Judges.

6.07  Election Tribunals
There are 2 tribunals established under the 1999 constitution namely:

1. National Assembly Election Tribunals for the Federation which has exclusive original jurisdiction
to hear and determine petitions on the following issues:
a. Validity of election of members of the National Assembly.
b. Whether seat of such person has become vacant.

2. Governorship and Legislative Houses Election, Tribunals for the states which have exclusive

original jurisdiction to determine petitions as to validity of election of the person as Governor or
Deputy Governor or as member of any legislative House. The composition of the tribunals is set
out in the 6 schedule to the constitution. The quorum shall be the chairman and 2 members.
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6.08  National Industrial Court

The National Industrial Court was created by an Act of the National Assembly It consists of a President
who has overall control and supervision of the administration of the court and not less than 12 other
Judges. The President of the National Industrial court is appointed by the President of the Federal
Republic of Nigeria on the recommendation of the National Judicial Council and subject to confirmation
by the Senate. This court is a superior court of record and has co-ordinate jurisdiction with the High
Courts.

7.00 CONCLUSION

We have seen that the Inherent Jurisdiction appears to apply to an almost limitless set of circumstances.
There are four general categories for the use of the courts inherent jurisdiction. 1) to ensure convenience
and fairness in legal proceedings 2) to prevent abuse of court process 3) to prevent steps being taken that
would render judicial proceedings inefficacious 4) to act in aid of superior courts and in aid or control of
inferior courts and tribunals.

The exercise of inherent jurisdiction as above allows a court to control its own processes and the
proceedings, before it. The power stems not from any particular statute or legislation but rather from
inherent powers invested in a court to control the proceedings brought before it. The key limitation of the
application of inherent jurisdiction is that the doctrine cannot be used to override an statute or rule. See
the Canadian Case of College.

8.00 RECOMMENDATION

We have also seen that the doctrine of “inherent Powers and jurisdiction of the Court, which also
envelops judicial discretion, has been part of our laws, adjectival and substantive. We have also seen that
it is not a mistake that the doctrine is there as it is of great benefit in the attainment of justice, by granting
the court the latitude to apply the law, with good sense, that is, judicially and judicially. Though the judex
is a fallible man, the prescription as to judicial and judicious application of the doctrine remains the
notion of selfishness partiality etc. Where the doctrine is otherwise applied; the Appellate Courts have
always come to the rescue. We therefore recommend that the doctrine is very useful and should be
retained.
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