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ABSTRACT

Women in Nigeria continue to be victims of discrimination and harmful practices. The African Charter on
Human and Peoples Rights(ACHPR) has similar provisions with the Constitution of Federal Republic of
Nigeria 1999 (as Amended), yet there are still subjugation and marginalization of the female gender in
Nigeria. The ACHPR, in its Article 18(3), provides for the recourse to the application of other
international human rights treaties, yet the rights of Nigerian women are violated on daily basis. The aim
of this article was to critically examine and analyze the implication of African Charter on Human and
Peoples Rights (ACHPR), vis-a-vis the 1999 Constitution of the Federal Republic of Nigeria on the rights
of women. The research methodology was doctrinal approach, using expository and analytical research
design. The main sources of data collection were various legal literatures, both from the physical library
and the e-library. It was observed that some Nigerian laws are non justiceable and not enforceable in the
Nigerian courts thereby leading to infringement of the women’s rights. Again, most international and
regional laws protecting women’s rights are still not domesticated and cannot be used in our domestic
courts, and ACHPR, although it has been domesticated, its implementation and enforcement with regards
to women’s right still require much to be desired. Despite the ratification and domestication of ACHPR
and its solemn commitment to eliminate discriminatory and harmful practices, women in Africa still
continue to be victims of physical, sexual, emotional and psychological violence, as well as undergo
discriminatory and harmful cultural and traditional practices. Therefore, it was recommended among
others that Nigerian legislators and the judiciary should adopt the sound principles and related provisions
in foreign jurisdictions to advance women’s rights. It is also recommended that the Africa Charter on
Human and People's Right and other treaties that advocate and uphold the rights of women to which
Nigeria is signatory, should be taken seriously with meaningful sanctions for breach of their provisions.
Again, section 12(1) CFRN 1999 should be jettisoned so that international treaties can be made
enforceable in Nigeria by domesticating them. Finally, this article was made to be significant to all
stakeholders in human right and feminism.
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1.0 INTRODUCTION

The African Charter on Human and Peoples Right (ACHPR) stipulates that freedom, equality and dignity
are essential objectives for achievement of the legitimate aspirations of the African peoples. The Charter
reaffirmed the need to eradicate all forms of colonialism from Africa, to co-ordinate and intensify their
cooperation and efforts to achieve a better life for the people of Africa and to promote international co-
operation having regards to the Charter of United Nations and the Universal Declaration of Human
Rights. It recognizes fundamental human rightsand maintains that respect of peoples’ rights should
necessarily guarantee human rights.

1.1 Conceptual Framework

There are several terms which need to be defined in order to better appreciate this work and they include:
111 Woman:

Woman is defined as a female® person. Woman is also defined as an adult female human®, female
humans in general. African Chapter on Human and People Rights (Cap 10 LFN) (Ratification and
Enforcement Act) 2004 defines women as persons of female gender including girls.®More than one
woman is then referred to as women.

1.1.2 The Concept of Rights and Human Rights:
The word ‘right’ has been defined to mean:*

That which is proper under the law...something that is due to a person by just

claim...legal guarantee,...a legally enforceable claim that another willdo, or will not do a

given act; a recognized and protected interest the violationof which is wrong, a breach of

duty that infringes ones rights. The interest,

claim or ownership that one has in tangible or intangible property.
The expression ‘right’ is derived from Latin word ‘rectus’ which, in the noun form, means that to which
a person has a just and valid claim, whether it be land or a thing; the privilege of doing something or
saying something. We have what is called a legal right, which is the liberty (protected by law) of acting or
abstaining from acting in a specific manner, or the power (enforced by law) of compelling a specific
person to do or abstain from doing a particular thing. A legal right is thus the capacity residing in one man
or a group of men of controlling with the assent and the assistance of the state, the actions of others.*® The
expression ‘right’ means straight, just and morally good. It evolved to mean simply, that which the law
directs, approves or supports. It refers to that which is said to be his or their right respectively. Human
rights are rights against society as represented by government and its official. Justice Kayode ESO JSC in
Ransome Kuti v Attorney General of the Federation** described human rights thus:

It is a right which stands above the ordinary laws of the land and which in

fact is antecedent to political society itself. It is a primary condition to a civilized

existence, and what has been done by our constitution since independence isto have these

rights enshrined in the constitution so that the rights could be immutable to the extent of

the non-immutability of the constitution itself.

36|_.B Curzo, A Dictionary of Law (2nd ed), McDonald & Evans.

$"Oxford Advanced Learner’s Dictionary's (Intuitional Student's Edition, 7th ed) Oxford University Press.

3 Article 1 (k).

3 Bryan A Garner, Black’s Law Dictionary. USA: Thomson West 8ed, 2004.

40 C.A Oputa, Human Rights in the Political and Legal Culture of Nigeria, 2nd Idigbe Memorial Lectures (Lagos
Nigerian Publications Ltd 1988, at p 38, cited in C Arinze-UmobiDomestic Violence against Women in Nigeria: A
Legal Anatomy (Onitsha: Formech Printing & Pub Co. Ltd) 6.

41Canston, cited by OsitaOgbuHuman Rights Law and Practice in Nigeria quoted by C Arinze-Umobi (n 5) 11.
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Human right as a social fact can be viewed as normative responses to experiences in the minimum living
standard for civilized humanity. Howard* also defines fundamental rights in the following term:

There are certain deeds which should not be done, certain freedoms which

should not be invaded, something which is supremely sacred. It can therefore be said to

inure in a person by virtue of his humanity without any furtherassurances. A violator of

this right is a robber of inheritance.
Furthermore, Cranston*® maintained that:

A Human right is something of which no one may be deprived of without

great affront to justice. There are certain deeds which should not be done,

certain freedoms which should not be invaded, something which are

supremely sacred.
Human rights are those rights enjoyable by everybody, everywhere and all times in equal proportion by
the simple reason of our humanity. They are inherent in human beings by reason of their humanity.
Human rights have been defined by Eze* as

Demands or claims which individuals or groups make on society, some ofwhich are

protected by law and have become part of ex lata (positive law)

while others remain aspirations to be attained in future,
But we need to make a very clear observation here regarding the absolute nature or otherwise of
enjoyment of these rights. Justice Chukwudifu Oputa in Ransome Kuti v Attorney General of the
Federation®distinguished fundamental rights from human rights when he maintained that

Not every civil or legal right is a fundamental right. The idea and concept of

Fundamental right both derive from the premise of the inalienable right of

Man.. life, liberty of happiness with written Constitutions have enshrined

in such Constitutions some of these basic human rights or fundamental rights.

Each right that is thus considered fundamental is clearly spelt out.
Added yet to this distinction is the position of Justice Mamman Nasir PCA in Uzoukwu v Ezeonu*® where
he held that ‘Human rights’ are employed in international law while ‘fundamental rights’ remain in the
realm of domestic law. Whatever the distinction, the Universal Declaration of Human Rights (UDHR)
referred to them as ‘Fundamental Human Rights’ and we maintain that whether fundamental or human or
both, they are those rights that must not be toyed with. They are fundamental because they have been
guaranteed by the constitution. Human rights are of much wider concept and applied at the international
level. In a concrete sense,right means a power, privilege or demand inherent in a person. On a positive
perspective, the concept of rights or liberty was given its earliest boost by the Magna Carta (Charter) of
1215, which was a document signed into law by King John of England as a culmination of protest against
his arbitrary rule. Also, the revolutions of 17™ and 18th Centuries in England, America and France led to
declaration on freedom, the Bill of Rights of England (1609), American Declaration of Independence
(1776) and the French Declaration of Revolution were all predicated on an attempt to exalt the word
‘rights” which the state cannot deny its citizenry. Without prejudice to the foregoing, the modern concept

42 R Howard, Women’s Rights in English Speaking Sub-SaharahAfica, Human Rights and Development in Africa
Bostom cited in C Arinze-Umobi and OVC lkpeze Gender Rights Law in Nigeria (1) Onitsha: Formech Printing &
Pub Co. Ltd 2008) 49.
43 Cranston, Human Rights: Real and Supposed in Political Theory and the Right of man, (Bloomington: Indiana
University Press 1967) 52 citedin C Arinze-Umobi (n 5) 12.
40sita Eze, ‘Human Rights in Africa Some Selected Problems’ The Nigerian Institute of International Affairs cited
in C Arinze-Umobi (n 5) 12.
4 (1985) 8 NWLR (pt 6) 211.
46 (1991) 6 NWLR (pt 200) 708.
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of Human Rights is traceable to the Universal Declaration of Human Rights adopted by the United
Nations General Assembly on the 10" of December 1948.4

Right are principles meant to protect and enhance the life, property, economy, justice, equity, and
functioning of the human personality in society and are accorded to them under international law and
municipal laws, both in general and particular basis. Accordingly, human rights are rights that accrue to a
person by virtue of the fact that he or she is a human being. Human rights are universal, inalienable,
interrelated, interconnected, indivisible and inter-dependent. It applies regardless of race, colour, sex,
religion ex cetera.

1.1.3 Classification of Human Rights into Generations
There are 3 categories of rights and they include:

a. First Generation Right
The first generation rights are the civil and political rights. These rights are found in most countries’
constitutions. They fall under the right contained in the International Covenant on Civil and Political
Rights 1966, It is believed to be Western-based and presumed to be of immediate application, absolute
and justiceable. First generation rights which are the civil and political rights that originated from the
proponents of natural law. The first generation rights are basically rooted in natural law and have the
identity of philosophers as natural rights. The Constitution of the Federal Republic of Nigeria contains in
its chapter four the First generation Rights. The provision of the chapter IV of the several countries are
modeledof Human Rights of 1948.° The Universal Declaration on Human Rights (UDHR)*and the
International Covenant on Civil and Political Rights (ICCPR)%! set out the various rights which first
generation rights protect which is contained in part three of the ICCPR.5? The African Charter on Human
and Peoples’ Rights (ACHPR) makes provision on civil and political rights that are similar to those in the
ICCPR.
b. Second Generation Right
The second generation rights are the economic, social and cultural rights. Its origin is traced to the United
Nations Declaration on Human Rights but was given more vigour by the International Covenant on
Economic, Social and Cultural Rights (ICESCR),* These rights are contained in Chapter Il of the 1999
Constitution titled ‘Fundamental Objectives and Directive Principles of States Policy’ of the
Constitution.® The second generation of rights are egalitarian in nature which consists of economic,
social and cultural rights. They are predicated on the material wellbeing of the citizenry, with the state
playing a pivotal role. Second generation rights include social and cultural rights.
c. Third Generation Rights
The third generation rights are an extension of the socio-economic and cultural rights. The third generation
rights relate to group solidarity, development, environmental and people’s rights. It is intended that such
rights may be realized through concerted efforts of all the actions of the citizens in the social scene which
includes the individuals, the state, public and private bodies as well as international community. These
rights are buttressed by groups for collective rights to self-determination, right to development, right to a
healthy environment, right to natural resources, right to communication, right to participation in cultural
heritage and right to intergeneration, equity and sustainability. The aim is to establish ethical and legal

47 C Arinze-Umobi, Domestic Violence Against Women In Nigeria: A Legal Anatomy (Onitsha: Folmech Publishing
Co.Ltd 2008)
“8International Covenant on Civil and Political Rights 1966.
49 Universal Declaration of Human Right (UDHR) 1948.
%0 Ibid Articles 1 -21.
51 International Covenant on Civil and Political Rights (ICCPR) 1966.
2bid, part 111, Articles 6 -27.
53 International Covenant on Economic, Social and Cultural Rights (ICESCR) 1966.
54 Constitution of Federal Republic of Nigeria 1999 (as Amended) ss 13 -20.
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norms which will protect people from the new wave of intimidation and their wellbeing from the state
power as contained in international instruments.

It is noteworthy that the third world countries place greater emphasis on the first generation of rights,
giving rise to the neglect of the second and third generation of rights. It is submitted that any emphasis on
any particular generation of rights shall cause undesirable infraction on the regimes of human rights
generally. They apply regardless of race, colour, sex, religion ex cetera. Third generation rights are rights
that relates to self-determination, that is development and environmental rights.

1.1.4 Women's Right and the Origin of Women's Right

Women's rights are rights that accrue to women. Women's right was first recognized in a French
Conference in 856 AD. Non recognition of woman's rights was traced to the Jewish tradition, where men
during their Jewish prayer (Talmud) thank God for not creating them woman, because they believe that
women are always associated with problems.However, today there are many treaties and conventions
providing for equality of all persons before the law and protection of the rights of women, insisting on
non-discrimination against and no violence should be done to women.

The Constitution of the Federal Republic of Nigeria (CFRN)

The Constitution of Federal Republic of Nigeria 1999 (as Amended) is the grundnorm of our country. It
came into operation on May 29, 1999. The provisions of Chapters Two and Four provide for rights of
every citizen of Nigeria which includes women. Accordingly, the 1999 CFRN regulates the distribution of
legislative business between the National Assembly and the House of Assembly for each state of the
Federation, to enact into law ratified treaties by Nigeria.

1.1.5 African Charter on Human and People's Rights (ACHPR)
The ACHPR otherwise called ‘the Banjul Charter' was adopted on the 17th of June 1981. It cameinto
force on 21st October 1986. It is an international human rights instrument.

2.0 The Application of ACHPR in Nigeria

2.1 The Effect of Domestication of ACHPR of 1981:

Section 12(1) of the 1999 Constitution of the FRN states "No treaty between the federation and any other
country shall have the force of law except to the extent to which any such treaty has been enacted into law
by the National Assembly.” This provision has limited the enforceability of various human rights treaties
ratified by Nigeria. However the ACHPR, which is domesticated, has become part of our municipal laws
by virtue of the African Charter on Human and People's Right, Ratification and Enforcement, Act Cap 10
Laws of the Federation of Nigeria, 2004 as a law enacted by the National Assembly. By domestication of
ACHPR and its section 18 which aid application of ratified treaties in Nigeria despite their non-
domestication. In some countries, like France and United States, Articles 55 of the French Constitution
1958 and Article V section 2 of the Constitution of United States are to the effect that such ratified
treaties by their country are enforced in the countries upon publication.

2.2 Application of ACHPR in our Courts.

The ACHPR has provided farther springboard to assist the courts in interpreting issues of rights of
women. The applicability of the ACHPR is demonstrated in the following decisions of court. In
Fawehimni v Abacha® and Ogugu v The State® the court held that the ACHPR is now part of Nigerian
law by virtue of section 12(1) of the CFRN and that the court must uphold it. Since the Charter has
become part of our domestic law, the enforcement of its provisions like all other laws fall within the
judicial powers of the court as provided by the constitution and the laws relating thereto.

55 (1996) 9 NWLR (Pt 475) 710.
5 (2004) 4 SCNJ 400.
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He further held that the African Charters are enforceable by the several high courts, more so with the
protocol to the African Charter on women's human rights. It is expected that the courts will become active
rather than passive on issues of women's rights in every sphere of life. It was also held that the provisions
of international treaties are binding on the state and prevail over the rules of domestic laws where any
incompatibility is dictated. In Oshivere v British Caledonian Airways Ltd®’, the Court of Appeal held that
an international principle by the contracting state is generally autonomous of the municipal laws of the
contracting state who have submitted themselves to be bound by its provisions. Thus, any domestic
legislation in conflict is void. In Aeroflot v Air Cargo Egypt® and CRP v the President FRN%- the court
held that the ACHPR, being an international treaty, is superior to local legislation, including decrees of
the federal military government of Nigeria.

3.0 Overview of the Provisions of the 1999 CFRN and its Provisions on Women's Right

3.1 Chapter Two of the 1999 CFRN and its Provision on Women's Right.

Chapter two of the Constitution provides for fundamental objectives and directive principles of state
policy. These provisions are non-justiceable. We agree with a legal writer who is of the opinion that such
provisions be moved from chapter two to chapter four (the fundamental rights provisions) so that they
will become fundamental rights and absolutely justifiable.

This will help the 1999 Constitution of FRN to step up to standards expected by the international
community on human rights issue and this will give life to various sections of the said chapter two.
Relevant sections which provide for the human rights of women are;

section 16(b) which states as follows: "the state shall, within the context of the ideas and objectives for
which provisions are made in the constitution, control the national economy in such manner as to secure
the maximum welfare, freedom and happiness of every citizen on the basis of social justice and equality
of status and opportunity"”. This section provides for welfare right. Section 17(2) (a) provides thus "In
furtherance of the social order, every citizen shall have equality of rights, obligation and opportunities
before the law. This section provides for equality of all persons before the law, yet gender inequalities
abound in practice.

Section 15(2) states as follows, "Accordingly, national integration shall be actively encouraged, whilst
discrimination on the ground of place of origin, sex, religion, status, ethnic or linguistic association or ties
shall be prohibited.” This section provides for non- discrimination on grounds or sex, yet women are
being discriminated against in our society.

Section 19(1)(e) provides for promotion of a just economic order and 19(1)(d) provides for the respect for
international law and treaty obligations. With the above provisions in view, it becomes obvious that if
women's rights have been sufficiently appreciated by the male gender, various provisions with regards to
woman's right to property, inheritance, and development would have been made fundamental or at least
justifiable. Reliance should be placed on section 19 of the Constitution of the Federal Republic of Nigeria,
to ensure conformity of the provision of the constitution with the regional and international standards on
women's human rights. Again, various sections of this chapter two, impose a duty on judges to bear the
fundamental objectives and directive principles of state policy contained therein in mind while
interpreting legal issues bordering on welfare and development.

3.2 Chapter Four of the 1999 Constitution and its Provisions on Women's Rights
The fundamental rights of every citizen of Nigeria are embodied in chapter four of the 1999 Constitution
of CFRN. These rights are justiciable, that is, they can be enforced in our law courts.

57 (1990) 7 NWLR (Pt 163) 507.
58(1990) 7 NWLR (pt 163) 489
59 (1994) JHRLR Vol 1.
80guguo VC lkpeze, Gender Dynamics of Inheritance Rights in Nigeria: Need for Women Empowerment (Onitsha:
Folmech Printing and Publishing Co. Ltd 2009)
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These rights include:

. Right to life®!

. Right to dignity of human person®?

. Right to personal liberty®®

. Right to fair hearing®

. Right to private and family life®

. Right to freedom of thought, conscience and religion®
. Right of expression®’

. Right to peaceful assembly and association®®

. Right to freedom of movement®®

10. Right to freedom from discrimination™

11. Right to acquire and own immovable property anywhere in Nigeria™
12. Compulsory acquisition of property™

13. Restriction on the derogation from court and legal aid
14. Special jurisdiction of high court and legal aid.

OCoO~NOOITDE WN -

Notwithstanding the provision of section 42(1) (a) and (b)” which provides for freedom from
discrimination on grounds of sex and other grounds, women in Nigeria face deep prejudices, profound
discrimination, barriers to their advancement in the area of education, politics, economics, inheritance,
equality and survival itself. Also, section 34(1) (a)* states that "Every individual is entitled to respect for
the dignity or his or her person and no person shall be subjected to torture or to inhuman or degrading
treatment. Despite this provision, women are still being subjected to various inhuman or degrading
practices following customs and tradition. Culturally, many every evil occurrence in the society is
attributed to women who are often humiliated and accused of being responsible for the death of their
husbands and children.

3.3 Ideals of Humanism and the Constitution

The rights of women enshrined in the 1999 Constitution of FRN are consistent with the ideals of
humanism, but unfortunately, the rights and ideals have remained mere theoretical postulates without any
practical bearing on the lives and conditions of the Nigeria woman. Women are systematically relegated
to inferior position. It is sad to note that in a country where the rights of women are so stipulated in its
constitution, women are still considered inferior, women can be seen but not heard. Thus in Northern
Nigeria, women are not even seen but, are rather, considered tools and properties of men whose superior
positions has been ordained by the divine powers of the society.There is need for liberation and
emancipation of women from the shackles of oppression and dehumanization.

81 Constitution of Federal Republic of Nigeria 1999 (As Amended) s 33.
62 1bid s34.
83 1bid s35.
% 1bid s36.
% 1bid s37.
8 Ibid s38.
67 Ibid s39.
% |bid s40.
% |bid s41.
70 1bid s42.
" 1bid s43.
72 |bid s44.
3 Ibid s42(1)(a) and (b).
" 1bid s 34(1)(a).
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4.0 Analysis of the ACHPR on Rights of Women

4.1 The Provision of the ACHPR on Rights of Women

The ACHPR recognizes the importance of women's right through many provisions. Some of these
include: Article 18(3)” states that "The state shall ensure the elimination of every discrimination against
women as stipulated in international declaration and conventions." Article 2® states that "Every
individual shall be entitled to the enjoyment of the rights and freedom recognized and guaranteed in the
present Charter without distinction of any kind, such as race ethnic group, opinion, national and social
origin, fortune, birth or any status.” Article 3"’states that "every human being shall be entitled to respect
for his life and the integrity of his person. No one may be arbitrarily deprived of this right." Article 57
provides that "Every individual shall have the right to the respect of the dignity inherent in a human being
and to the recognition of his legal status; all forms of exploitation and degrading particularly slavery,
slave trade, torture, cruel, inhuman or degrading punishment and treatment shall be prohibited.” The
provisions of the ACHPR have similar provisions in the Constitution of FRN, yet there are different
forms of discrimination and harmful practices against women in Nigeria. Women in Nigeria continue to
be victims of discrimination and harmful practices.

The ACHPR in its Article 18(3), above provides for the recourse to the application of other international
human rights treaties. Thus, judges are urged to look at the circumstance of human rights issues while
making decisions. However, the provisions of the ACHPR are not adequate to address the rights of
women. For example, Article 18 prohibits discrimination against women. It does so only in the context of
the family. In addition, explicit provisions guaranteeing the right of consent to marriage and equality of
spouses during and after marriage are absent. These omissions are compounded by the fact that the
African Charter places emphasis on traditional African values and traditions without addressing concerns
that many customary practices, such as female genital mutilation, forced marriage and wife inheritance
can be harmful or life threatening to women by ignoring critical issues such as custom and marriage. And
that despite the ratification of the ACHPR and domestication by countries such as Nigeria, and their
apparent solemn commitment to eliminate all forms of discrimination and harmful practices against
women, women in Africa still continue to be victims of discrimination and harmful practices. Such
practices that hinder or endanger the normal growth and physical and psychological development of
women should be condemned and eliminated, thus ensuring that the rights of women are promoted,
realized and protected in order to enable them to enjoy fully all their human rights. These and more gave
rise to the protocols to the ACHPR.

4.2 Protocols to the ACHPR 2003 and its Provisions on Women’s Rights

Article 667° of the ACHPR, provides for the establishment of special protocols or agreement to
supplement its provisions if necessary, and this gave impetus for the consideration and subsequent
formulation of the protocols of the African Charter on Human and People's Rights on the rights of women
in Africa.®The Africa Union adopted this Protocol in July 11 2003, in Maputo Mozambique. This
Protocol to the Africa Charter is determined or geared towards ensuring that the right of women are
promoted, realized and protected in order to enable them to enjoy fully all their human rights. The
Protocols affirms four broad categories of right:

1. Civil and political rights

2. Economic, social, cultural rights

3. Right to development and peace

5 African Charter on Human and Peoples’ Rights 1981 Art 18(3).

76 |bid Art 2.

7 Ibid Art 3.

8 |bid Art 5.

9 |bid Art 66.

8 Protocol to the Africa charter on Human and People's Rights on Rights of Women in Africa 2003 (Maputo
Protocol).
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4. Reproduction and sexual rights.

The Protocol definitely commits government to:
(i) Submit periodic reports to the ACHPR on legislative and other measures they have undertaken to
ensure the full realization of rights recognized under the Protocol.
(i) Integrate a gender perspective in their policy decisions, legislations, development, plans and
activities and ensure the overall being of women.
(iii) Include, in their national constitution and other legislative instruments, fundamental principles of
the Protocol and ensure their effective implementation and
(iv) Eliminate all forms of violence and discrimination against women in Africa and promote equality
between men and women.
The researchers shall later consider what some relevant sections under Article 198! and its subsections
provides to the effect that women shall have the right to fully enjoy their right to sustainable development,
that is, women's right to participate in the development planning procedures, decision making,
implementation, evaluation of development policies and programmes, promotion of women's access to
and control over productive resources such as land and guarantee their full right to property.
(v) Article 20% and its sections provides for the rights of widows not to be subjected to inhuman,
humiliating or degrading treatment, right to take care of their children and right to remarry etc.
(vi) Article 2% provides for the elimination of all forms of discrimination against women through
appropriate legislative, institutional and other measures.
(vii) Article 218 and its subsection provides for right of inheritance to the extent that widows
shall have the right to an equitable share in the inheritance of the property of her husband, and
that women and men shall have the right to inherit in equitable shares, their parent's properties.

Acrticle 3 - provides for right to dignity.

Article 4% provides for right to life, integrity and security of the person.

Article 5% provides for elimination of practices that affect the human rights of women and which are
contrary to recognized international standards by creating public awareness, prohibition through several
measures backed by sanctions, provision of support to women and protection to those at risk of being
subject to harmful practice.

Article 6%"provides for marriage.

Article 7% provides for separation, divorce, and annulment of marriage.

Article 8%provides for access to justice and equal protection before the law.

Article 9% provides for right to participations in the political and decision making process.

Article 10! provides for right to peace.

Article 11% provides for protection of women in armed conflicts.

Article 12% provides for the right to education and training.

8 1bid Art 19.
8 1hid Art 20.
8 1bid Art 2.
8 1bid Art 21.
8 Ibid Art 4.
% |bid Art 5.
8 1bid Art 6.
8 1bid Art 7.
8 1bid Art 8.
% 1bid Art 9.
% 1bid Art 10.
%2 1bid Art 11.
% Ibid Art 12.
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Article 13% provides for economic and social welfare rights.

Article 14% provides for health and reproduction rights.

Article 15% provides for right to food, security.

Article 16% provides for right to adequate housing.

Article 17% provides for right to positive cultural context.

Article 23% provides for special protection of women in disabilities.

Article 24 provides for protections of women in distress.

Article 259 provides for remedies to any woman whose right or freedom as recognized by the protocol
has been violated and that such remedies should be determined by competent judicial, administrative or
legislative authorities or by any authority provided for by the law.Thus the protocol to ACHPR has
ushered in a significant era in the promotion and protection of the rights of women in Africa and will
most likely end impunity for all forms of violations of the human rights of women in Africa.

4.3 Forms of Discrimination, Violence and Harmful Practices on Women and the Views of Jurist.
Section 15% of the 1999 Constitution provides for prohibition from discrimination on the grounds of sex
and section 17 provides for equality of all persons before the law. Section 34 of the same Constitution
provides for respect for the dignity of human person and that no person should be subjected to torture, or
to inhuman or degrading treatment. On the other hand, Article 18'° and Article 2! of the ACHPR
provides for non-discrimination of any from on women. Also Article 5'% of ACHPR provides for respect
for the dignity of human person and prohibits all forms of exploitations, degrading of women, particularly
slavery, slave trade, torture, cruel, inhuman or degrading punishment and treatment. Article 2% of PRO-
ACHPR provides for non-discrimination.

Article 2017 of the PRO-ACHPR provides for the right of widows not to be subjected to inhuman,
humiliating or degrading treatment and Article 211% provides for right of inheritance of property by
women. Again, Article 5% provides for elimination of practices that affect the rights of women. These
and more are provisions that provide for the prohibition of discrimination, harmful practices and violence
against women. The researchers shall go further to define the words - discrimination, harmful practices
and violence against women. The Protocol to the African Charter on Human and People's Rights, in its
Article 1(f),*° defined discrimination against women as any distinction, exclusion or restricting, or any
different treatment based on sex and whose objectives or effects compromise or destroy the recognition,
enjoyment or the exercise by women, regardless of their mental state, of their human rights and
fundamental freedoms in all spheres of life. Also in Article 1(j)*'! violence against women was defined as
acts perpetrated against women which cause or could cause them physical, sexual, psychological and
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economic harm, including the threat to take such acts, or to undertake the imposition of arbitrary
restriction on or deprivation of fundamental freedoms in private or public life in peace time and during
crisis situation and armed conflicts or war. Article 1(g)**2 defines harmful practices to mean all behaviour,
attitudes and/or practice which negatively affect the fundamental rights of women and girls, such as their
right to life, health, dignity, education and physical integrity.

In our society women are subjected to these acts of discrimination, violence and harmful practices in

S0 many ways, like:

1. The inheritance of a wife or widow as a chattel by her deceased husband’s relatives.

2. Sometimes, women are not allowed to inherit property and land, both of their deceased husband’s

or deceased parents’.

3. Widowhood practices where the women is accused of killing the husband and sent out of her

matrimonial home by force amidst other punishments.

4. Forced marriage.

5. Female genital mutilation.

6. Women deprived of education, so that men alone can go to school.

7. Customs not allowing women to eat certain meat and not to break cola nuts, and not to do certain

other acts.

8. Customs where women cannot testify or give evidence in court on land matters ex cetera.

The customary laws and practices governing inheritance and succession rights of women are deficient in
most places especially among the Igbo of Nigeria. They constitute a major obstacle to gender equality,
economic empowerment of the feminine gender and actualization of social justice in terms of
development. There are so many decisions of court on these issues and here are some of those views of
some Jurists. In Ukeje v Ukeje!- the court held that, the Igbo native law and customs which disentitles
female children from sharing in their deceased father's estate is void as it is in conflict with the provisions
of the Constitution and the ACHPR. In Salami v Salami'!* where a female person went to Cameroun after
the death of her father, the brothers shared their deceased father's property without considering her. The
court held that she was entitled to her father's property on equal share with her brothers. In Sule v
Ajisegini'®® the court held that partitioning and distributions of the proceeds of sale are to be shared
equally between three entitled to the property irrespective of sex. In Asika v Atuanya!® the court held that
any custom which discriminates against women, to be precise which disentitles women from inheriting
their father's property is contrary to the provisions of the Constitution, which is the basic law of the land.
Customary law and statutory provisions cannot in anyway render the constitutional provisions nugatory,
and such custom is not also in conformity with the provisions of the ACHPR and its protocol. In
Muojekwu v Muojekwu®” it was held that any custom which is repugnant to natural justice, equity and
good conscience should not be upheld. In this case, the Olie-ekpe custom of Nnewi was in issue. However
in Muojekwu v Iwuchukwu!!® the count held that the Oli-ekpe custom of Nnewi is not repugnant. Also in a
Northern case of Mohammed v Mohammed®® it was held that under the custom, that a daughter is to
inherit half of what the sons of a deceased are entitled to inherit. Obviously the females in that tribe have
better social life in comparative analysis to the Igbo females in Nigeria.

The Nigeria court has not helped issues as the court, from the 1950s to the 21st century, has maintained
that women are regarded as chattels to be inherited by their deceased husband's relatives. In Akunubi v
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Akunubi,?® it was held that it is a settled law that in Yoruba custom that a wife married under the
customary law cannot inherit husband's property and that she is regarded as part of the estate of her
deceased husband to be administered or inherited by the deceased family. In Nzekwu v Nzekwu'?' where
under Onitsha native law and custom, it was held that a widow who has only female children can only
deal with her husband’s property only with the consent of her husband's family who owns her. In Oshilaja
v Oshilaja,'?? it was held that a widow cannot inherit because as a chattel under native law and custom,
and indeed she was allotted as a wife to the uterine brother of her husband after her husband’s death.

A refusal of those barbaric customs may earn the widow non-access to parcels of farm land, or
maltreatment which may lead to her vacating her matrimonial house or deceased husband's property and
go back to her maiden home. That a widow cannot inherit her husband's property has become so
notorious that it has become judicially noticed. It is like that in the Northern, Western and Eastern part of
Nigeria without exception especially in the rural areas. Widowhood practices which women are subjected
to are many in our society, in Nzekwu v Nzekwu supra. It was also held that any Onitsha custom which
postulates that an Okpala has the right to alienate property of a deceased person during the life time of his
widow is a barbarous and an uncivilized custom which should be regarded as repugnant to natural justice,
equity and good conscience.

In some customs, widows are not allowed to do certain things, only men should do them. In Uke and
Anor v 1ro*? where under the native law and custom of Nneato community in Imo State, the fact that a
woman - for the simple fact that she is a woman - cannot give evidence on land matters in a court of law.
This presupposes that no woman can ascertain ownership to any piece of land in that community. Court
held that such custom is in conflict with the provisions of the Constitution.

There is need for legislations at all local levels to cure the obnoxious practices meted to females resulting
in non-inheritance, diminished or stratified right to property especially in the Igho area of Nigeria.
Commendably, Enugu State House of Assembly has enacted a law which is to the effect that property of a
deceased husband of a widow cannot be disposed of without her consent, thus abolishing the cultural law
that is obnoxious. Legislators must be alive to their duty of domestication of international treaties ratified
by the executive arm of government so that it can be enforceable in our courts. Judiciary should be active
in adjudicating on rights of women.

51 RECOMMENDATIONS

It would be inappropriate to conclude this work without making recommendations that will improve the
achievement of the protection, and advancement of women's right in accordance with regional and
international human rights instruments, Our recommendations include:

1. The Africa Charter on Human and People's Right and other treaties that advocate the right of women to
which Nigeria is signatory should be taken seriously with meaningful sanctions for breach of various
provisions.

2. Certain reservations related to religious or cultural tradition should be eradicated because such
reservations can often lead to continuation of discriminatory practices against women.

3. The Nigeria Constitution ought to be redefined to implement standards for protection and advancement
of women's right in accordance with regional and international human right instruments.

4. section 12(1) of the CFRN should be amended with immediate effect thereby making the human rights
under chapter two of the Constitution justiceable because human rights are indivisible, interrelated and
interdependent.
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5.0 CONCLUSION

This work has tried to show that the ACHPR 1981 has become part of our law by virtue of the
(Enforcement and Ratification) Act enacted by the National Assembly. By the said domestication of
ACHPR, there seems to be a development as provided under section 18(3) to aid applications of ratified
treaties in Nigeria despite their non-domestication. Also, the domestication and application of the ACHPR
as part of our law guarantees the justice-ability of chapter two of the 1999 CFRN. It is advocated by the
researchers that a community application of both the 1999 CFRN and ACHPR will address the obvious
discriminatory practices against women, which is an infringement on the rights of women.
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