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ABSTRACT

This paper presents discussion on the use of algorithm in sentencing and a critique of the decision of the
Wisconsin Supreme Court in State v. Loomis wherein the court held that a trial court's use of an
algorithmic risk assessment in sentencing did not violate the defendant's due process rights even though
the methodology used to produce the assessment was disclosed neither to the court nor to the defendant. It
is of no doubt that the advancement in science and technology glaringly demonstrated by the fourth
industrial revolution creates high propensity of machines taking the place of humans in discharging some
duties in various sections such as health care, law, sports and marketing, though not devoid of some
challenges. The machines employed in that regard are called artificial intelligence entities or beings. One
of such entities is algorithm. This paper adopts the doctrinal method by analyzing the case in relation with
the principles inherent in the use of algorithms. The study found that the current use of algorithms in
sentencing often contravenes algorithmic due process and attribution, fairness and account ability.
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INTRODUCTION

Acrtificial Intelligence (Al) is used widely throughout the criminal justice system. The most commonly
used are "Pre-trial risk assessment” algorithms. Algorithms form one of the pillars on which artificial
intelligence-based applications are created. Understanding the ethical and social short-comings of
algorithms themselves is thus important and the hallmark of this research. Mike Ananny? came up with
three ethical dimensions through which to access a networked information algorithm (NIA). The three
dimensions are: The Kantian (the study of what we ought to do), Utilitarian (maximum benefit for
maximum number), Virtue (duty and consequences) models.

In the first place, Ananny looks into the manner in which algorithms create associations, whether it be
political affiliation, sexuality or even a medical condition and points out that it is doubtful whether these
associations reflect real life patterns. Secondly, he states that algorithmic decision-making is based on
recognizing patterns and similarity. This creates ethical issues such as false sense of certainty, the
discouragement of alternative explorations and the creation of apparent coherence among disparate
objects. Finally, the author noted that the disparate focus on time-bound action of an algorithm leads to a
situation in which accuracy may be compromised.

Taking the views and stance of Ananny as the stepping stone in this discussion, it is submitted that the use
of algorithms by courts in sentencing as seen in the case of State v. Loomis® violates the defendant's right
of due process, negates the core principles of fair hearing and justice and a total denigration of the
algorithmic principles of fairness and accountability.
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THE FACTS OF THE CASE OF STATE V. LOOMIS

In this case, Eric Loomis was found driving a car that had been used in a shooting. He was arrested and

subsequently charged. During intake, Loomis answered a series of questions that were then entered into a

compass, a risk-assessment tool developed by a privately held company and used by the Wisconsin

Department of Corrections. In determining his sentence, the trial judge looked at his criminal record as

well as the 'high risk' score the defendant received from the black box risk-assessment tool called

compass and gave him a long sentence. Loomis being dissatisfied with the judgment appealed to the

United States Supreme Court* wherein he challenged the state of Wisconsin's use of closed-source risk

assessment software in sentencing him to six years in prison®.

Argument Canvassed Against the Case of State v. Loomis Supra

At the trial court, the argument canvassed or the salient points raised against the decision of the case of

State v. Loomis are as follows:

It was raised in that case that using such software such as algorithms in sentencing violates the

defendant's rights to due process because it prevents the defendant from challenging the scientific validity

and accuracy of such test.®

It was also argued in that case that the system in question (COMPASS) violates due process rights by

taking gender and race into account. Thus, hearing the case would have given the court the opportunity to

rule on whether it violates due process to sentence someone based on a risk-assessment instrument whose
workings are protected as a trade secret.’

Argument For the Decision

It was argued in that case that the sentencing judge did not rely too heavily on the COMPASS scores, and

that this is an important point. Thus, Chief Justice Patience Roggensack in a concurring opinion in the

case of Loomis clarified that Judge can 'consider' COMPAS but cannot 'rely' on it in making sentencing
decisions.

This a good point as it may seem, but poses a question yearning for an answer as to the practical

difference between consideration and reliance in that context.

Issues For Consideration at the United States Supreme Court in Loomis v. State supra.

The issues for consideration at the United States Supreme Court are to wit:

@ Whether it is a violation of a defendant's constitutional right to due process for a trial court to rely
on the risk assessment results provided by a proprietary risk assessment instrument such as the
Correctional Offender Management Profiling for Alternative Sanctions (COMPAS) at sentencing
because the proprietary nature of (COMPAS) prevents a defendant from challenging the accuracy
and scientific validity of the risk assessment.

'(2) Whether it is a violation of a defendant's constitutional right to due process for a trial court to
rely on such risk assessment results at sentencing because COMPAS assessments take
gender and race into account in formulating the risk assessment.

Decision/Ruling of the USA Supreme Court

The US Supreme Court denied review of the case, which keeps COMPAS intact. The Supreme Court

denied the writ of certiorari thus declining to hear the case. It should be noted that the Wisconsin Supreme

Court earlier on held that a trial court's use of an algorithmic risk assessment in sentencing did not violate

the defendant's due process rights even though the methodology used to produce the assessment was

disclosed neither to the court or to the defendant.
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Case of State y. Loomis vis-a-vis Ethics in Algorithms/Machine Learning

Obviously, algorithms form one of the pillars on which artificial intelligence-based applications are
created. Be that as it may, understanding the ethical and social short-comings of algorithms themselves is
indeed imperative. To this end, some authors have made their contributions. Mike Ananny® as earlier
noted came up with three ethical dimensions through which to access a networked information algorithm
(NIA) such as the Kantian, Utilitarian and Virtue models. The author pointed out that algorithmic
decision making is based on recognizing patterns and similarity and this creates ethical issues such as a
false sense of certainty, the discouragement of alternative explorations and the creation of apparent
coherence among disparate objects. The author finally noted that the disparate focus on time-bound action
of an algorithm leads to a situation in which accuracy may be compromised.

On their part Friedler et al® underscored the meaning of 'fair algorithm'. According to them, bias in
algorithmic output stems from the choosing of the ‘feature space' and further demonstrated that fairness in
output depends on the interactions between the construct space, observed space and the decision space of
the algorithm.

Furthermore, Anderson and Sharrock® noted that algorithms and social actors are inherently different.
This is because according to them the former is bound by mathematical instructions, the latter can
exercise discretion. As such, algorithms can be better relied on to make ethical decisions.

From the foregoing, it goes without saying that Algorithms being an artificial intelligence entity cannot
take the place of a human judge in sentencing adjudged criminals. If it does, the indices of effective
criminal justice administration cannot be said to have been complied with. This is more so when the trial
and sentencing cannot be said to have been conducted within the precincts or purview of fair hearing/trial.
Thus, the case of State v. Loomis obviously never underscored the above issues of law canvassed.

State y. Loomis vis-a-vis Accountability mechanism

A popular method of ensuring accountability in the algorithm is through openness and transparency. This
would enable the examination of the algorithm, its source and its implications on those who would
ultimately be the recipients of the decisions made by such algorithms!. Also, some other authors'? have
disputed the effectiveness of accountability, stating that such is made difficult by the apparent
inaccessibility, complexity, obscurity, and intellectual property challenges posed by algorithms and the
organizational settings within which they operate.

Obviously, openness and transparency were in issue in the case of State v. Loomis and the decision of the
court?® jettisoned same. What this simply means is that the algorithm did not pass the accountability
mechanism test and the judgment it passed cannot stand.

In recapitulation, the use of algorithm(s) in sentencing as seen in the case of State v. Loomis is
incongruous, despicable and a judicial aberration. The case did not underscore the core principles inherent
in the use of algorithm as an artificial intelligence entity such as ethics in algorithms, openness and
transparency, fairness and accountability. That is to say in other words that it did not make any emphasis
on the ethical and social shortcomings of algorithm(s).

8Ananny M. ibid

9 Friedler S.A., Scheidegger C. and VenkataSubramanian, On the Impossibility of fairness (2016) ar XIV preprint ar XI1V:
1609.07236.

©OAnderson R .S., Sharrock W W., Ethical Algorithms: A Brief Comment on an Extensive Muddle (2013) available
http://www.sharrockanderson.co.uk/wp-content-uploads/2017/04/ethical-algorithms.pdf accessed on 2™ January, 2023.

11 James K, Open Data? The Challenges of Algorithmic Accountability in Big Data (2013).

12 Neyland D, 'Bearing Accountable Witness to the Ethical Algorithmic System’ (2016)41(1) Science Technology and Human
Values, 50-76.

13 Both that of Wisconsin Supreme Court and the U.S. Supreme Court.

58


http://www.sharrockanderson.co.uk/wp-content-uploads/2017/04/ethical-algorithms.pdf

