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ABSTRACT 

The rule of law and administrative discretion are essential but potentially conflicting features of modern 

constitutional governance. This article examines how Nigerian constitutionalism accommodates 

discretion while protecting against arbitrariness. It expands doctrinal discussion on Diceyan orthodoxy 

and modern theories (Hart, Dworkin), surveys Nigeria’s statutory architecture (including the Land Use 

Act and constitutional provisions), and analyses recent Nigerian case-law and policy practice that 

illustrate the courts’ evolving role in policing discretionary power. Comparative lessons from the United 

Kingdom, India, South Africa and the United States are drawn, with attention to proportionality, 

reasonableness and the recalibration of judicial deference (including the U.S. Supreme Court’s 2024 

Loper Bright decision). The article concludes with targeted recommendations for statutory clarity, 

institutional reforms and procedural safeguards to ensure that administrative discretion in Nigeria is 

exercised transparently, accountably and in conformity with constitutional values. 

Keywords: Rule of Law, Administrative Discretion, Judicial Reviews, Separation of Powers, 

Comparative Jurisprudence, Constitutionalism 

 

INTRODUCTION 

The rule of law — in its most familiar modern form — promises that governmental power is to be 

exercised under and according to law, protecting individuals from arbitrary official action and ensuring 

equality before the law. A V Dicey’s classical formulation emphasised generality of rules, the supremacy 

of legal principles and the absence of arbitrary discretion.1 Yet modern states require administrative 

discretion: public authorities must make context-sensitive choices in areas such as land administration, 

licensing, immigration, national security, and economic regulation. In Nigeria the tension between these 

demands is acute. The 1999 Constitution (as amended) locates discretionary powers in multiple offices 

the prosecutorial discretion vested in the Attorney-General under section 174,2 while enabling statutes 

                                                           
OBI –OBIORAH, HILDA UCHE, Department of Commercial and Industrial Law, Faculty of Law, Nnamdi 

Azikiwe University Awka, hu.obi-obiorah@Unizik.edu.ng  
1 A V Dicey, Introduction to the Study of the Law of the Constitution (10th edn, London: Macmillan 1959) 110 
2 Land Use Act 1978 (Cap L5 LFN 2004), s 28 (governor’s power to revoke rights of occupancy for overriding 

public purpose). See Land Use Act text 

 International Journal of Business & Law Research 13(3):285-289, July-Sept., 2025 

 

 © SEAHI PUBLICATIONS, 2025    www.seahipublications.org       ISSN: 2360-8986 

mailto:hu.obi-obiorah@Unizik.edu.ng
mailto:hu.obi-obiorah@Unizik.edu.ng
http://www.seahipublications.org/


286 
 

such as the Land Use Act 1978 vest sweeping authorities in governors to revoke or regulate land rights for 

overriding public purposes.3 When discretion is exercised without adequate standards, transparency or 

judicial oversight, it risks lawlessness rather than lawful governance. This article explores how Nigerian 

courts and institutions have attempted to reconcile discretion with the rule of law and what comparative 

models offer by way of practicable standards for review and reform. 

 

Literature Review 

Dicey’s critique of discretionary power emphasises predictability and equality: law should be general and 

not a vehicle for arbitrary administration.4 Subsequent jurisprudential debates qualified Dicey. HLA Hart 

introduced the “open texture” idea — rules necessarily leave borderline areas where officials must 

exercise judgment — showing that some discretion is inevitable.5 Ronald Dworkin insisted that even 

discretionary spaces are to be governed by principled constraints rather than pure will, maintaining that 

legal principles should shape discretionary outcomes.6 Contemporary administrative-law scholars 

emphasise doctrinal tools (reasonableness, proportionality, legitimate expectation, and procedural 

fairness) which enable courts to subject discretionary acts to standards that preserve both administrative 

flexibility and legal accountability. Wade and Forsyth’s modern administrative law synthesis shows how 

these tools work in practice in common-law jurisdictions.7 

Nigerian doctrinal writing reflects similar tensions. Nwabueze and others warn that unchecked discretion 

in the post-colonial state risks authoritariansim and arbitrariness; conversely, Okeke, Asein, and Oluduro 

argue that discretion is indispensable for modern administration but must be constrained by transparent 

criteria and effective judicial review.8 Empirical studies of prosecutorial discretion and high-profile 

corruption cases in Nigeria have argued the need for institutional guidelines and public registers to 

prevent selective enforcement and to preserve public trust.9 

Comparative literature provides concrete models. The UK’s traditional Wednesbury unreasonableness 

standard has in recent decades been complemented (in human-rights contexts) by proportionality analysis. 

The Indian Supreme Court’s expansion of procedural due process (notably in Maneka Gandhi) shows 

how reasonableness and procedural fairness can be grounds for substantive review of administrative 

actions affecting fundamental rights. South Africa’s proportionality test offers a structured multi-stage 

inquiry for rights limitation that courts can apply when discretion impacts constitutional rights. The U.S. 

Supreme Court’s 2024 decision in Loper Bright (which curtailed Chevron deference) shows a 

contemporary trend toward stronger judicial review of administrative interpretation. These comparative 

tools—reasoned decision-making, proportionality, and transparency—inform the recommendations 

proposed for Nigeria below. Key international human-rights instruments (ICCPR) reinforce the 

expectation that discretionary power be exercised within a human-rights–consistent framework.10 

 

Judicial Analysis (Nigeria and Comparative Jurisdictions) 

Statutory backdrop and Nigerian cases 

Nigeria’s statutory and constitutional text both recognises discretion and subjects it to legal limits. The 

Land Use Act 1978 grants governors power over rights of occupancy and revocation for overriding public 

                                                           
3 Constitution of the Federal Republic of Nigeria 1999 (as amended), s 174 (functions of the Attorney-General) 
4 Dicey (n 1) 188 
5 HLA Hart, The Concept of Law (2nd edn, London: Clarendon 1994) 124 
6 R Dworkin, Taking Rights Seriously (USA: Harvard University Press 1978) 31 
7 HWR Wade and C. Forsyth, Administrative Law (11th edn, London: OUP 2014) ch 5 
8 B O Nwabueze, Constitutionalism in the Emergent States (Hurst 1973) 212; C S Okeke, ‘Administrative 

Discretion and Rule of Law in Nigeria’ (2017) 4 Nigerian Journal of Public Law 56  
9 A O Salau, ‘The Abuse and Misuse of Prosecutorial Discretion in High-Profile Corruption Cases in Nigeria: A Call 

for a Paradigm Shift’, Journal of Anti-Corruption Law (2024) 
10 International Covenant on Civil and Political Rights (ICCPR) (adopted 16 December 1966, entered into force 23 

March 1976). (Text and status: United Nations Treaty Collection.) 
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purpose, a formulation that requires interpretive and discretionary judgments by state authorities.11 The 

constitution grants prosecutorial authority to Attorneys-General (section 174), and the Administration of 

Criminal Justice Act 2015 (ACJA) establishes modern case-management tools while creating spaces for 

discretionary prosecutorial decisions like plea bargaining (s.270).12 

Nigerian courts have intervened to check arbitrary exercises of discretion. For example, several appellate 

decisions in the 2010s–2020s illustrate important principles: courts require that discretion be exercised 

bona fide, within statutory limits, and with procedural fairness where fundamental rights are affected. In 

Governor of Ekiti State v Fakiyesi (reported analyses and commentaries) the appellate jurisprudence 

clarified locus-standi and scrutinised executive acts that attempted to sidestep legal constraints.13 High-

profile conviction, appeal and review processes (for example, the Peter Nwaoboshi prosecutions which 

received wide coverage and appellate review in 2022–2023) also brought prosecutorial discretion and the 

need for evidential and procedural integrity into public debate; the Supreme Court’s later actions in 

related appeals re-emphasised the need for legal regularity and fair process in enforcement.14 

The Administration of Criminal Justice Act’s plea-bargaining provisions have introduced restorative and 

discretionary prosecutorial tools into practice, but commentators warn that without victim-centred 

safeguards and transparency such tools risk privileging the powerful and undermining public 

confidence.15 

 

Comparative Cases and Doctrines 

United Kingdom: the Wednesbury principle (Associated Provincial Picture Houses v Wednesbury; 

Associated Provincial Picture Houses Ltd v Wednesbury established the test of 

irrationality/unreasonableness for interference with administrative decisions. Later developments, 

particularly under human-rights jurisprudence and EU influence, allowed proportionality-style analysis to 

play a more significant role.16 

India: Maneka Gandhi v Union of India expanded judicial review for reasonableness and procedural 

fairness in decisions affecting personal liberty, enabling the courts to examine both procedure and 

substance when fundamental rights are engaged.17 

South Africa: the Constitutional Court in Pharmaceutical Manufacturers Association of SA v President of 

the Republic of South Africa held that judicial review of administrative action requires rationality and that 

discretion must have an evidential and rational nexus to statutory purpose — an approach later developed 

into a proportionality style test for rights limitations.18 

United States: Loper Bright Enterprises v Raimondo signalled a doctrinal shift reducing deference to 

administrative agencies and reinforcing courts’ interpretive role — a change with significant implications 

for how courts control agency discretion.19 

 

These comparative authorities show a trajectory away from unconditional deference and toward 

structured, principled standards of review—reasoned decisions, evidential basis, procedural fairness, and 

where appropriate proportionality review—particularly when rights are at stake. 

                                                           
11 Land Use Act 1978 (text and commentary) 
12 Administration of Criminal Justice Act 2015, s 270 (definition and procedure on plea bargaining). See ACJA 2015 

text 
13 Governor of Ekiti State v Fakiyesi (CA) — appellate analyses and commentary. See case discussions and 

academic commentary 
14 Reporting on the prosecution, conviction and release appeals of Senator Peter Nwaoboshi, including EFCC press 

release and media coverage (2022–2023) 
15 Commentaries on plea bargaining, prosecutorial discretion and restorative outcomes in Nigeria (academic and 

policy briefs 2023–2025). See ACJA 2015 and policy analyses 
16 1948] 1 KB 223 
17 AIR 1978 SC 597 
18 2000 (2) SA 674 (CC) 
19 144 S. Ct. 2244 (2024) 
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Challenges 

Nigeria faces both doctrinal and practical obstacles in aligning discretion with the rule of law. 

The first challenge is statutory vagueness and breadth. Legislation like the Land Use Act and several 

regulatory statutes contain broad phrases “overriding public purpose” that give large scope for executive 

choice. Without precise criteria and procedural safeguards, such formulae invite arbitrary application and 

discretionary abuse.20 

Second, executive non-compliance and weak enforcement reduce the practical efficacy of judicial 

pronouncements. Courts often issue reasoned judgments, but enforcement depends on executive 

willingness to comply; persistent non-compliance undermines judicial authority and the rule of law. 

Empirical reports and legal commentators have regularly highlighted instances where administrative 

actors ignore or delay compliance with court orders.21 

Third, politicisation of prosecutorial and regulatory discretion can produce selective enforcement. High-

profile prosecutions (and their appeals) have fuelled public concerns about unequal application of 

prosecutorial discretion, leading scholars to call for transparent guidelines and independent oversight 

mechanisms for prosecutorial decisions. 

Fourth, institutional capacity is weak in key areas: understaffed courts, underfunded supervisory 

institutions, lack of administrative codes of practice, and insufficient training for decision-makers and 

judicial officers hinder consistent implementation of reasoned and transparent decision-making 

processes.22 

Comparative jurisdictions face related but distinct challenges. In the U.S., the debate after Loper Bright 

concerns judicial competence to second-guess technical agency determinations; in developing countries 

the main issue remains executive dominance and weak compliance rather than judicial usurpation. South 

Africa’s proportionality model requires institutional willingness to articulate rights-restrictive 

justifications; Kenya and Ghana have also experienced struggles with the concrete enforcement of judicial 

review decisions where political stakes are high. 

 

CONCLUSION AND RECOMMENDATIONS 

Reconciling administrative discretion with the rule of law is not a choice between absolutism and 

anarchy; it requires a calibrated set of legal doctrines, institutional designs and cultural commitments. 

Nigerian jurisprudence has progressively adopted standards that require bona fide exercise of discretion, 

rational connection to statutory purpose, and procedural fairness—principles consistent with comparative 

models from the UK, India and South Africa. Yet substantive reforms are necessary to entrench those 

standards in practice. 

Recommendations for Nigeria include: 

• Legislative reform to narrow and clarify open-ended grants of discretion (for example, refining statutory 

language in the Land Use Act and other enabling laws to specify material considerations and procedural 

steps). 

• Statutory or administrative guidelines for prosecutorial discretion (including public registries of major 

prosecutorial decisions, victim-consultation requirements in plea bargaining, and independent oversight 

mechanisms). 

• Stronger enforcement mechanisms for judicial orders, including sanctions for non-compliance and 

institutional reforms that protect judicial independence and resourcing. 

 

                                                           
20 Legal analyses of the Land Use Act and “overriding public purpose” doctrine (2022–2024) 
21 Reports and commentaries on enforcement and compliance with court orders in Nigeria (legal blogs, reports) 
22 Studies on institutional capacity, judicial resourcing and administrative law practice in Nigeria (scholarly and 

policy literature 2019–2024). (Representative sources available on request) 
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• Judicial adoption of a hybrid standard of review: deferential in technical policy domains but demanding 

reasoned, evidence-based justifications — and applying proportionality or closer scrutiny where 

fundamental rights are implicated. 

• Capacity building for administrators and judges (training on reason-giving, proportionality analysis and 

procedural fairness) and the creation of administrative codes and transparency obligations. 

 

When coupled with civic education about constitutional rights and transparent governance, these reforms 

would reduce arbitrary uses of discretion and strengthen the rule of law in Nigeria. The comparative 

experience shows that discretion and legality can co-exist: what matters is the presence of clear standards, 

reasoned decision-making, and enforceable institutional checks. 
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