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ABSTRACT

This paper critically appraises the legal and institutional frameworks governing mortgage transactions in
Nigeria, with a view to assessing their adequacy in facilitating sustainable real estate financing. Adopting a
doctrinal methodology, the paper interrogates the substantive statutes, received English principles, and
regulatory institutions that structure the Nigerian mortgage market, and identifies the systemic frictions that
continue to impede its growth. The paper finds that the mandatory requirement for Governor's consent under
Section 22 of the Land Use Act 1978 constitutes a severe institutional bottleneck, generating protracted
administrative delays and undermining transactional security. It further finds that exorbitant perfection costs
foster financial exclusion, while regional legal fragmentation arising from the coexistence of the Property and
Conveyancing Law and the archaic English Conveyancing Act 1881, heightens operational uncertainty across
jurisdictions. The paper also establishes that the sluggish pace of judicial enforcement transforms foreclosure
actions into protracted commercial liabilities, thereby discouraging institutional lenders from expanding their
credit portfolios. To address these interrelated challenges, the paper recommends a targeted legislative
amendment exempting commercial mortgages from statutory consent, the comprehensive digitisation of state
land registries, the national harmonisation of property law, and the establishment of specialised fast-track
Keywords: Equitable Mortgage, Legal Mortgage, Mortgage, Mortgagee and Mortgagor.

1. INTRODUCTION

Real estate financing serves as a critical catalyst for economic growth, wealth creation, and infrastructural
development in any modern economy.! In Nigeria, a country grappling with a significant urban housing
deficit, the mortgage transaction stands out as the primary legal mechanism for mobilizing long-term capital
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to bridge the housing gap.> A mortgage transaction, by its very nature, involves the creation or mortgage
tribunals to expedite the adjudication of default claims. transfer of a proprietary interest in landed property as
security for the repayment of a debt or the performance of an obligation.? Consequently, the viability and
expansion of the mortgage market are intrinsically tied to the clarity, predictability, and responsiveness of
both the legal rules that govern these transactions and the institutional apparatus designed to administer them.
The current legal regime for mortgage transactions in Nigeria is a multi-layered matrix comprising
constitutional provisions, federal and state statutes, judicial precedents, and received English principles of
common law and equity.? This regime relies on a web of legislation including the Constitution of the Federal
Republic of Nigeria 1999 (As Amended), the Land Use

Act 1978, the Property and Conveyancing Law (PCL) of 1959, the archaic English Conveyancing Act 1881,
and the Companies and Allied Matters Act (CAMA) 2020. While these statutory frameworks provide the
substantive basis for protecting the proprietary interests of mortgagors and mortgagees alike, their practical
operationalization is heavily dependent on a complex institutional framework. This architecture spans State
Governors, Land Registries, the Federal Mortgage Bank of Nigeria (FMBN), the Central Bank of Nigeria
(CBN), the Corporate Affairs Commission (CAC), and the Judiciary.

Despite this elaborate structural network, the Nigerian mortgage market remains significantly
underdeveloped, plagued by operational drag and systemic bottlenecks.* The primary friction arises from the
intersection of archaic statutory restrictions, chief among which is the mandatory requirement for Governor’s
consent under Section 22 of the Land Use Act and the bureaucratic inefficiencies of administrative
institutions.> The prohibitive cost of title perfection, widespread legal fragmentation across regional
jurisdictions, manual record-keeping at land registries, and the sluggish pace of judicial dispute resolution
collectively act as major disincentives to institutional lending.® Lenders are frequently forced to navigate a
hostile operational terrain where securing default remedies like foreclosure or vacant possession can
transform into longterm commercial

liabilities.”

2. CONCEPTUAL CLARIFICATION

To establish a precise analytical baseline for evaluating the legal and institutional dimensions of real estate
financing, it is essential to clarify the core concepts underpinning mortgage transactions. Legal scholarship
requires a strict delineation of these terms to prevent contextual ambiguity, particularly given the co-
existence of common law, equitable doctrines, and statutory interventions within Nigerian jurisprudence.

2.1 Equitable Mortgage

An equitable mortgage operates as a more flexible, less formal transaction that merely transfers an equitable
interest in the property or functions as an agreement to create a legal mortgage.® It is frequently created

2Y B Abdullah, ‘The Bureaucratic Hurdles of Land Registration in Nigeria’ (2021) 12(1) Journal of Property Law
and Practice 87.
3 Smith (n 1) 311.
4 Utuama (n 2) 43.
3 Savannah Bank Ltd v Ajilo (1989) 1 NWLR (Pt 97) 305; LUA 1978, s 22.
¢ Abdullah (n 3) 89; S F Nzenwa, ‘The Impact of Regulatory Consent on Real Estate Asset Liquidity in Nigeria’
[2025] 4(1) Awka Capital Bar Journal 135.
70 Oluduro, Judicial Enforcement of Mortgages in Nigeria: A Critical Appraisal of Existing Hurdles’ [2020] 7(3)
Calabar Law Journal 112.
8 Unified Commercial Bank Ltd v Intercity Bank Plc (2002) 4 NWLR (Pt 758) 553.
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through informal mechanisms, such as the mere deposit of title deeds with the lender accompanied by an
intention to create security, or where the mortgagor’s underlying interest in the land is itself purely equitable.’
While an equitable mortgage offers the commercial advantage of being cheaper and faster to execute, it lacks
the absolute priority and robust statutory enforcement mechanisms native to a fully perfected legal mortgage,
leaving the lender vulnerable to subsequent bona fide purchasers of the legal estate without notice.

2.2 Legal Mortgage

A legal mortgage is a type of mortgage that transfers the legal estate in the property to the mortgagee or
creates a statutory charge by deed expressed to be by way of legal mortgage.'” It represents the highest form
of secure real estate financing because it vests immediate, enforceable legal rights in the lender, which are
valid against the whole world." For a legal mortgage to become fully effective and enforceable against third
parties within Nigeria, it must comply strictly with formal conveyancing protocols, including obtaining the
mandatory Governor’s consent and registration at the relevant state land registry.

2.3 Mortgage

A mortgage is fundamentally a security transaction whereby an interest in concurrent or future property is
transferred or created by one person to another as security for the payment of a debt or the performance of a
legal obligation.!? It is distinct from an outright sale or a simple loan contract because the transfer of interest
is temporary and defeasible upon the full discharge of the underlying financial obligation."* Legal scholars
emphasize that a mortgage does not merely create a personal contract to repay a debt; rather, it attaches a
proprietary right to a specific res in this case, land which the lender can realize if the borrower defaults.'*

2.4 Mortgagor

The mortgagor is the debtor, transferor, or property owner who creates the mortgage security.'> In the
Nigerian context, this is typically the holder of a statutory or customary right of occupancy who seeks a credit
facility and, in return, encumbers their beneficial interest in the land.!® Throughout the subsistence of the
transaction, the mortgagor retains a potent equitable interest known as the equity of redemption, which
guarantees their right to reclaim the property unencumbered upon full repayment of the principal sum and
accrued interest.

2.5 Mortgagee

The mortgagee is the creditor, transferee, or institutional lender to whom the proprietary interest or statutory
charge is conveyed as collateral. 7 In contemporary commercial practice, the mortgagee is usually a
commercial bank or a primary mortgage bank tasked with advancing the loan capital.'® The legal status of the
mortgagee empowers them with specific remedies in the event of default, including the right of sale,
foreclosure, the appointment of a receiver, and the right to take vacant possession of the mortgaged property.
3. THEORETICAL FRAMEWORK

3.1 The Positivist School of Law

 Utuama (n 2) 68.
19 Property and Conveyancing Law 1959, s 110.
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15 Smith (n 1) 318.

16 LUA 1978, s 22.
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Austin's command theory defines law as the sovereign's command, backed by sanction, habitually obeyed.'
Nigeria's mortgage law fits this frame precisely: the Land Use Act 1978 and the Property and Conveyancing
Law (PCL) 1959 each issue commands, and non-compliance attracts sanction.

Section 22's mandate that a mortgagor "shall not" alienate without Governor's consent is a clear Austinian
command imposed by a political superior, breach of which voids the transaction, as confirmed in Savannah
Bank Ltd v Ajilo.? Validity here is divorced from fairness or commercial sense; the command binds simply
because the sovereign issued it.

The PCL fits the same positivist mould, though it commands differently. Rather than prohibiting conduct, it
prescribes the exclusive forms through which a legal mortgage may validly come into existence long lease,
sub-demise, or charge by deed expressed to be by way of legal mortgage.?! Any attempt to create a legal
mortgage outside these prescribed forms simply fails to attain legal status; it may survive as an equitable
mortgage at best. This is Austin's sovereign command operating not through prohibition-and-sanction but
through exclusive form-and-nullity: the sovereign dictates the only channels through which the desired legal
consequence (a legal mortgage) can be produced, and anything outside those channels is denied legal effect
altogether. The PCL's remedial provisions sale, foreclosure, receivership, possession are likewise sovereign-
conferred powers, not rights the parties could generate by agreement alone; their availability depends entirely
on satisfying the PCL's command as to form.

This reveals the deeper positivist problem: Austin's model has no built-in corrective for dysfunctional law.
Section 22 and the PCL's formal strictures remain valid despite generating delay, cost, and regional
fragmentation (since the PCL governs only the old Western Region states while the Conveyancing Act 1881
persists elsewhere), because positivism ties validity to source, not outcome. Hart's distinction between
primary and secondary rules better explains the surrounding institutions (Land Registries, CAC, Judiciary),??
but Austin's theory correctly captures the coercive, sovereign-derived core of both statutes which is why this
paper argues reform must come legislatively, not institutionally.

4. LEGAL FRAMEWORK FOR MORTGAGE TRANSACTIONS IN NIGERIA

The legal framework governing mortgage transactions in Nigeria comprises constitutional provisions,
statutes, judicial decisions, and principles of common law and equity. These laws regulate the creation,
perfection, enforcement, and discharge of mortgage transactions. The primary objective of the legal
framework is to ensure certainty, protect the interests of both mortgagors and mortgagees, facilitate access to
credit, and promote confidence in real estate financing. Mortgage transactions in Nigeria are governed by
several statutes, including the Land Use Act 1978, the Property and Conveyancing Law, the Conveyancing
Act 1881, the Companies and Allied Matters Act 2020, the Stamp Duties Act, the Land Instruments
Registration Laws of various states, and the Registration of Titles Laws. In addition, Nigerian courts have
developed substantial jurisprudence that guides the interpretation and application of mortgage laws.

4.1 The Constitution of the Federal Republic of Nigeria 1999 (As Amended)

The Constitution forms the supreme law of Nigeria and provides the foundation upon which property rights
are protected. Section 43 guarantees every citizen the right to acquire and own immovable property anywhere
in Nigeria.”® Similarly, Section 44 protects individuals against compulsory acquisition of property except in
accordance with the law and upon payment of compensation.>* These constitutional provisions are significant

19 John Austin, The Province of Jurisprudence Determined (John Murray 1832).
20 Savannah Bank Ltd v Ajilo [1989] 1 NWLR (Pt 97) 305.

2! Property and Conveyancing Law 1959.

22 H.L.A. Hart, The Concept of Law (2nd edn, Clarendon Press 1994).

23 CFRN 1999 (as amended), s 43.

24 1bid, s 44.
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because mortgage transactions involve proprietary interests in land. Consequently, any law or action affecting
mortgage rights must conform to constitutional requirements. Although the Constitution does not specifically
regulate mortgages, it provides the legal basis for private ownership of land and interests therein, which are
essential for the creation of mortgage transactions.
4.2 Land Use Act 1978
The Land Use Act 1978 is the principal legislation governing land ownership and transactions in Nigeria. The
Act was enacted to simplify land administration, promote equitable access to land, and prevent land
speculation.?® Section 1 of the Act,?® vests all land within a state in the Governor of that state, who holds such
land in trust for the benefit of Nigerians. However, The Land Use Act vests all land in each state in the
Governor who holds it in trust for the people.?’” Because land constitutes the primary subject matter of
mortgage transactions, the Land Use Act significantly influences mortgage creation and perfection. One of
the most important provisions affecting mortgage transactions is Section 22 of the Land Use Act. The section
provides that the holder of a statutory right of occupancy shall not alienate his interest by assignment,
mortgage, transfer of possession, sublease, or otherwise without obtaining the consent of the Governor.?*The
implication is that a mortgagor cannot validly mortgage land covered by a statutory right of occupancy
without first obtaining the Governor’s consent. The rationale behind this provision is to enable government
supervision of land transactions and maintain accurate records of land ownership. In Savannah Bank Ltd v
Ajilo,” the Supreme Court held that transactions requiring Governor’s consent but executed without
obtaining such consent are liable to be declared invalid.*® This decision underscored the mandatory nature of
Section 22.
For customary rights of occupancy, Section 21 of the Land Use Act requires the approval of the Local
Government before alienation can occur.?! Thus, mortgages involving customary rights of occupancy must
comply with the statutory approval requirements before becoming fully effective. The Land Use Act has
profoundly affected mortgage transactions in Nigeria. While it enhances governmental oversight of land
dealings, it has also been criticized for causing delays and increasing transaction costs. Many scholars argue
that the requirement for Governor’s consent contributes significantly to the slow pace of mortgage perfection
in Nigeria.*
4.3 Property and Conveyancing Law
The Property and Conveyancing Law (PCL) governs mortgages in many Southern States of Nigeria,
particularly states formerly under the old Western Region.**The law regulates the transfer of interests in land
and provides various methods for creating mortgages.
1. Methods of Creating Legal Mortgages under the PCL
The PCL introduced a more flexible method of creating legal mortgages by allowing a mortgage to be created
by:

1. Long lease;

2. Sub-demise;

25 B O Nwabueze, Nigerian Land Law (Nwamife Publishers Ltd 1972) 245.
26 LUA 1978.

2T LUA 1978, s 1.

2 Ibid, s 22.

29(1989) 1 NWLR (Pt 97) 305.

30 Ibid.

31LUA 1978, s 21.

32 Smith (n 1) 312.

3 Property and Conveyancing Law 1959.
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3. Charge by deed expressed to be by way of legal mortgage.>* The charge by deed method is particularly
important because it enables parties to create a legal mortgage without transferring ownership of the property
to the mortgagee. This innovation simplifies mortgage transactions and reduces conveyancing formalities.
Rights and Remedies of Mortgagees under the PCL
The PCL grants mortgagees various remedies upon default, including: Right of sale, Appointment of a
receiver, foreclosure and Possession of the mortgaged property.*These remedies ensure that mortgagees can
recover debts effectively when borrowers fail to perform their obligations.

4.4 Conveyancing Act 1881
The Conveyancing Act remains applicable in states where the PCL has not been enacted. * The Act provides
rules governing: Creation of mortgages, Powers of mortgagees, Appointment of receivers, Foreclosure
proceedings and Redemption rights. Under the Conveyancing Act, legal mortgages are commonly created
through assignment or demise.>” The Act also confers statutory powers of sale upon mortgagees once the
mortgage money becomes due. The importance of the Conveyancing Act lies in the fact that it continues to
regulate mortgage transactions in many Northern States of Nigeria.
4.5 Companies and Allied Matters Act (CAMA) 2020
Where the mortgagor is a company, charges created by the company must be registered with the Corporate
Affairs Commission.®*Where a company creates a mortgage over its assets, the Companies and Allied
Matters Act (CAMA) imposes additional requirements. Section 222 of
CAMA requires registrable charges created by companies to be registered with the Corporate Affairs
Commission (CAC).* The purpose of registration is to provide notice to creditors and members of the public
that the company’s assets are encumbered. Failure to register a registrable charge within the prescribed
period renders the charge void against the liquidator and creditors of the company. *° However, the debt itself
remains valid and recoverable. The registration requirement therefore serves as a vital aspect of mortgage
perfection involving corporate borrowers.
4.6 The Stamp Duties Act
The Stamp Duties Act regulates the payment of duties on legal instruments, including mortgage deeds.*!
Stamping is an important stage in mortgage perfection because an unstamped mortgage instrument may not
be admitted in evidence before a court unless the requisite duties and penalties are paid. The purpose of
stamp duties includes:

1. Revenue generation for government.

2. Authentication of legal instruments.

3. Prevention of fraud.
Consequently, mortgage instruments must be duly stamped before registration.
4.7 Land Instruments Registration Laws
The law require registration of mortgage instruments affecting land interests. Every state in Nigeria has laws
requiring the registration of instruments affecting interests in land.** These laws mandate the registration of

3 Property and Conveyancing Law 1959, s 108-1009.
3 Ibid, s 123-125.
36 Conveyancing Act 1881.
37 1bid, s 18-24.
3 CAMA 2020, s 222-225.
 Ibid, s 222.
40 CAMA 2020, s 223.
41 Stamp Duties Act, Cap S8 Laws of the Federation of Nigeria 2004.
4 Bello v Kassim (1969) NCLR 148.
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mortgage deeds and other conveyancing instruments in the appropriate Land Registry. Registration serves
several purposes:
(a) Registration notifies the public of existing interests affecting the property.
(b) Registration determines priority among competing interests.
(c) It minimizes the risk of multiple transactions over the same property.
(d) It promotes certainty in land ownership and dealings.
Failure to register may affect the enforceability of the mortgage against third parties.
4.8 Equitable Principles
Equity plays a crucial role in mortgage transactions by protecting mortgagors from oppressive conduct.
Equitable doctrines applicable to mortgages include:
(a) Equity of Redemption: The mortgagor retains the right to redeem the property upon payment of the
debt.®
(b) Once a Mortgage, Always a Mortgage: A mortgage must remain redeemable and cannot be converted
into an outright transfer.**
(¢) Clogs on Redemption: Any term preventing redemption is generally void.*> The stated
principles ensure fairness in mortgage transactions.

5. INSTITUTIONAL FRAMEWORK FOR MORTGAGE TRANSACTIONS IN NIGERIA

The implementation, administration, and efficacy of the laws governing mortgage transactions in

Nigeria depend heavily on the institutional architecture established to regulate real estate financing.*® These
institutions ensure compliance with statutory provisions, oversee the perfection of titles, manage liquidity
within the housing sector, and adjudicate disputes arising from defaults.*” The institutional framework
primarily comprises State Governors and Land Registries, the Federal Mortgage Bank of Nigeria (FMBN),
the Central Bank of Nigeria (CBN), the Corporate Affairs Commission (CAC), Revenue Authorities, and the
Judiciary.

5.1 State Governors and Land Registries

Pursuant to the Land Use Act, the Governor of a State occupies a central position within the institutional
framework.*> Because all land within a state is vested in the Governor in trust for the people, the Governor’s
administrative machinery is responsible for granting the statutory consent required for the alienation of land
interests under Section 22 of the Act.*® Operating under the Ministry of Lands or specialized housing
bureaus, State Land Registries handle the actual verification, processing, and registration of mortgage
deeds.”

The Land Registries perform critical administrative functions, including conducting official searches to verify
the radical title and encumbrance status of the property, processing applications for Governor’s consent, and
registering mortgage deeds to establish priority among competing

4 A Omotola, Law of Secured Credit Transactions (University of Lagos Press 1992) 65.
44 Ibid.

4 E H Burn and J Cartwright, Modern Law of Real Property (18" edn, OUP 2011) 715.
4 Utuama (n 2) 45.

47 Smith (n 1) 312.

$BLUA1978,s 1.

4 Ibid, s 22.

4 JA Omotola, Essays on the Land Use Act 1978 (Lagos University Press 1984) 18.
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interests.>

5.2 Federal Mortgage Bank of Nigeria (FMBN)

The FMBN operates as the apex mortgage institution in Nigeria, established to expand access to affordable
housing finance.’' Its primary statutory mandate revolves around the mobilization of long-term funds, the
expansion of the secondary mortgage market, and the supervision of the primary mortgage sector.’? The
FMBN facilitates mortgage transactions through several statutory mechanisms, including the management of
the National Housing Fund (NHF) to provide lowinterest loans to Nigerian workers, and providing liquidity
by refinancing options to Primary Mortgage Banks (PMBs).>

5.3 Central Bank of Nigeria (CBN)

As the apex monetary authority, the CBN regulates and supervises all financial institutions engaged in
mortgage lending, particularly commercial banks and PMBs. * Through its prudential guidelines, monetary
policy circulars, and capital adequacy requirements issued under the Banks and Other Financial Institutions
Act (BOFIA) 2020, the CBN ensures the financial stability and solvency of mortgage lenders.>*

5.4 Corporate Affairs Commission (CAC)

While the Land Registry records encumbrances on the landed property itself, the CAC records encumbrances
on corporate assets. Under Section 222 of the Companies and Allied Matters Act (CAMA) 2020, the CAC is
the institutional custodian responsible for registering charges created by corporate mortgagors.> It ensures
structural transparency, providing a public registry where prospective investors and financial institutions can
verify whether a company’s corporate assets are subject to a legal or equitable mortgage.*®

5.5 Federal and State Revenue Authorities

The Federal Inland Revenue Service (FIRS) and the respective State Internal Revenue Services (SIRS) are
tasked with the administration of the Stamp Duties Act.’” They assess and collect statutory duties payable on
mortgage instruments. Their role is fully institutionalized within the perfection process, as a mortgage deed
cannot be validly accepted for registration at a Land Registry without an official stamp certifying that the
requisite ad valorem or fixed duties have been paid.*®

5.6 The Judiciary

The courts ranging from State High Courts to the Federal High Court and appellate courts constitute the
ultimate dispute resolution and enforcement mechanism within the mortgage framework.”” When a
mortgagor defaults, mortgagees rely on the judicial system to give effect to their statutory and equitable
remedies, such as obtaining judicial orders for foreclosure, judicial sale, or vacant possession.®

30 Land Instruments Registration Law, Cap L41, Laws of Lagos State 2015, s 14.
3! Federal Mortgage Bank of Nigeria Act 1993, Cap F16, LFN 2004, s 1.

32 Ibid, s 4.

33 National Housing Fund Act 1992, Cap N45, LFN 2004, s 2.

4 Central Bank of Nigeria Act 2007, s 2.

34 Banks and Other Financial Institutions Act (BOFIA) 2020, s 3.

33 CAMA 2020, s 222.

5 Tbid, s 223(1).

57 Stamp Duties Act 1939, Cap S8, LFN 2004, s 3.

3 1bid, s 22.

3% CFRN 1999 (As Amended), s 6.

80 Ugochukwu v Cooperative and Commerce Bank (Nigeria) Ltd (1996) 6 NWLR (Pt 456) 524.
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6. CHALLENGES CONFRONTING THE LEGAL AND INSTITUTIONAL FRAMEWORKS
Despite the comprehensive nature of the legal and institutional mechanisms, mortgage transactions in Nigeria
face severe operational, statutory, and institutional hurdles that frustrate Mortgage transactions in Nigeria.

1. The Bureaucratic Bottleneck of Governor’s Consent

The statutory requirement for Governor’s consent under Section 22 of the Land Use Act remains the single
most significant impediment to mortgage perfection.®! The process is notorious for protracted administrative
delays, corruption, and a lack of standardized timelines.®* As established in Savannah Bank Ltd v Ajilo,* an
unconsented mortgage is voidable or invalid, leaving lenders severely exposed if they dispense with this
requirement to expedite loan disbursement.

2. Exorbitant Costs of Mortgage Perfection

The cumulative cost of perfecting a mortgage in Nigeria is prohibitively high, often encompassing
Governor’s consent fees, registration fees at Land Registries, corporate charge registration fees at the CAC,
and ad valorem stamp duties.®* These high transactional costs increase the overall borrowing expense,
deterring potential mortgagors from accessing formal credit markets.%

3. Anachronistic and Fragmented Laws

The legal framework remains highly fragmented and outdated. While some Southern states operate under the
Property and Conveyancing Law (PCL), many Northern states still rely on the English Conveyancing Act
1881.% The co-existence of these disparate regimes, combined with outdated provisions that do not
accommodate modern electronic documentation or digital signatures, creates legal uncertainty and
operational drag.®’

4. Inefficiencies in the Dispute Resolution and Enforcement System

The enforcement of mortgage securities through the judicial system is plagued by chronic delays. Foreclosure
actions and suits for vacant possession can linger in Nigerian courts for several years due to congested court
dockets and procedural technicalities exploited by defaulting borrowers.®® This sluggishness discourages
financial institutions from expanding their mortgage portfolios.*’

7. SUMMARY OF FINDINGS

Based on the systemic analysis of the legal and institutional frameworks governing mortgage transactions in
Nigeria, as well as the concurrent challenges identified in the paper the following findings are summarized:

1. The Institutional Bottleneck of Statutory Consent: The mandatory requirement for Governor’s
consent under Section 22 of the Land Use Act 1978 operates as a severe institutional bottleneck, inducing

'S F Nzenwa, ‘The Impact of Regulatory Consent on Real Estate Asset Liquidity in Nigeria’ [2025] 4(1) Awka
Capital Bar Journal 133.
62 Abdullah (n 3) 89.

 (1989) 1 NWLR (Pt 97) 305.
% Nzenwa (n 57) 135.

65 Smith (n 1) 325.

% Property and Conveyancing Law 1959, Cap 100, Laws of Western Region of Nigeria 1959; Conveyancing Act
1881 (44 & 45 Vict, ¢ 41).

7 A A Utuama, ‘Rethinking the Land Use Act for Effective Mortgage Financing in Nigeria’ [2018] 9(2) Nigerian
Journal of Property Law 45.

8 Adetona v Zenith Bank Plc (2011) 18 NWLR (Pt 1279) 627.
9 O Oluduro, Judicial Enforcement of Mortgages in Nigeria: A Critical Appraisal of Existing Hurdles’ [2020] 7(3)
Calabar Law Journal 112
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prolonged administrative delays and uncertainty that compromise the safety and perfection of mortgage
transactions.

2. Financial Exclusion via Exorbitant Transactional Costs: The cumulative financial implications of ad
valorem stamp duties, state registration charges, and consent fees create an oppressive fiscal burden that
increases borrowing costs and drives real estate financing into volatile, unperfected equitable arrangements.
3. Legal Fragmentation and Archaic Statutory Frameworks: The mortgage legal framework remains
highly fragmented and outdated, plagued by the continuous application of preindependence English statutes
like the Conveyancing Act 1881 in several states, which fail to accommodate modern digital documentation
or automated registries.

4. Commercial Risks Arising from Sluggish Judicial Enforcement: The enforcement of mortgage
securities through regular civil courts is frustrated by chronic judicial delays and procedural technicalities,
which transform foreclosure actions into multi-year commercial liabilities that deter institutional lenders from
expanding credit.

8. CONCLUSION

The legal and institutional framework for mortgage transactions in Nigeria possesses the requisite structural
outline but suffers from severe operational anemia. While statutes like the

Property and Conveyancing Law (PCL) and the Companies and Allied Matters Act (CAMA) 2020 provide
sophisticated legal pathways, their real-world application is throttled by the archaic strictures of the Land Use
Act and the systemic inefficiencies of administrative institutions. For Nigeria to unlock its vast dead capital
locked in real estate and bridge its housing deficit, a deliberate, symmetrical legislative overhaul and
institutional modernization are urgently required.

The legal and institutional framework governing mortgage transactions in Nigeria has evolved considerably
over the years and contains many of the fundamental elements required for an effective mortgage system.
Statutes such as the Property and Conveyancing Law (PCL), the Conveyancing Act, the Companies and
Allied Matters Act (CAMA) 2020, and various state land registration laws provide a comprehensive legal
basis for the creation, perfection, and enforcement of mortgage transactions. These laws recognize different
forms of mortgages, establish mechanisms for securing lenders’ interests, and seek to promote confidence in
credit transactions involving land as collateral. In principle, therefore, Nigeria possesses a legal architecture
capable of supporting a vibrant mortgage industry.

However, the practical operation of the mortgage system reveals a significant disconnect between legal
provisions and institutional realities. The Land Use Act 1978, while intended to ensure equitable access to
land and facilitate governmental control over land administration, has become one of the most formidable
obstacles to efficient mortgage transactions. The requirement for gubernatorial consent before the creation or
assignment of legal interests in land often results in lengthy delays, excessive administrative bottlenecks, and
increased transaction costs. These delays undermine the commercial utility of land as security and discourage
both local and foreign investment in the real estate and housing sectors.

Furthermore, the perfection of mortgages remains cumbersome and expensive. The multiple stages involved
obtaining consent, stamping, registration at the Land Registry, and registration at the Corporate Affairs
Commission where applicable often prolong the process and increase the financial burden on borrowers and
lenders alike. The absence of a unified and digitized land administration system has also contributed to
inefficiency, duplication of records, and uncertainty in title verification. As a result, many potential mortgage
transactions are either delayed or abandoned, thereby restricting access to credit and limiting the growth of
the housing finance market.

Institutional weaknesses further compound these challenges. Land registries in many states continue to
operate largely manual systems characterized by inadequate record keeping, bureaucratic inefficiency,
corruption, and lack of transparency. These deficiencies create uncertainty regarding title ownership and
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increase the risk associated with mortgage lending. Financial institutions, faced with difficulties in enforcing
mortgage rights and recovering secured debts, often adopt conservative lending practices, resulting in high
interest rates and stringent lending conditions. Consequently, many Nigerians remain excluded from formal
mortgage financing, thereby worsening the nation’s housing deficit.

In view of these realities, meaningful reform has become imperative. Legislative intervention is required to
revisit and modernize provisions of the Land Use Act that impede the creation and perfection of mortgages,
particularly the cumbersome gubernatorial consent requirement. Simultaneously, land administration systems
must be digitized and streamlined to improve efficiency, transparency, and accessibility. Institutional
capacity building, reduction of registration costs, harmonization of land records, and judicial reforms aimed
at expediting mortgage-related disputes are equally necessary. Such reforms would significantly enhance
investor confidence, improve access to credit, and strengthen the overall mortgage market.

9. RECOMMENDATIONS

In direct response to the specific structural findings identified above, the following actionable measures are
recommended:

1. Streamlining or Expunging the Consent Requirement

The National Assembly should amend Section 22 of the Land Use Act 1978 to exempt commercial mortgage
transactions from the requirement of Governor's consent. Pending such amendment, state executives should
introduce administrative regulations prescribing a mandatory statutory timeline (for instance, fourteen days)
within which consent must be granted or refused, failing which consent is deemed automatically granted.

2. Fiscal Restructuring and Fee Standardisation

Federal and state revenue authorities should restructure the fiscal regime governing real estate financing by
capping the aggregate cost of stamping, consent, and registration fees at a standardised flat rate not exceeding
one per cent of the total mortgage value, in order to curb financial exclusion arising from prohibitive
perfection costs.

3. Statutory Harmonisation and Digitalisation of Conveyancing

State Houses of Assembly should repeal the obsolete Conveyancing Act 1881 and adopt a uniform Model
Mortgage and Property Law applicable across jurisdictions. This Model Law should expressly recognise
electronic signatures, digital title searches, and fully automated land registries, to eliminate the legal
fragmentation occasioned by the present coexistence of disparate regimes.

4. Establishment of Fast-Track Mortgage Tribunals

State judiciaries should establish specialised housing and mortgage tribunals, or alternatively designate fast-
track dockets within State High Courts, dedicated exclusively to the expedited adjudication of foreclosure
actions, vacant possession claims, and other default-related disputes, within a strict statutory time frame.
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